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Disclaimer

This project has received funding from the European Union’s Horizon 2020 research and
innovation programme under grant agreement No 646435. The sole responsibility for the
content of this report lies with the authors. It does not necessarily reflect the opinion of the
European Union. Neither INEA nor the European Commission are responsible for any use
that may be made of the information contained therein.

The information in the report is for general information purposes only and does not
constitute strategic, legal or any other professional advice. The date of closing copy was
December 2015 and none of the cooperating drafting law firms are under any obligation to
keep the information in this report up to date. None of the drafting law firms make any
express or implied representations and/or warranties of any type as to the accuracy,
completeness, reliability, suitability or availability with respect to any information or content
of this report. None of the drafting law firms accept any responsibility or liability in respect
of the information or content in this report nor for any actions taken on the basis of the
information or content of this report. The online version of this report may include
hyperlinks to other websites which are not under our control. The use of such hyperlinks is
fully at your own risk. This disclaimer and any obligations of whatever nature arising out of
or in connection herewith shall be governed by and construed in accordance with German
law. All disputes and claims in connection will be subject to the exclusive jurisdiction of the
courts of Germany.
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l. Austria
1 Austrian market for RES Crowdfunding Platforms

Austria is among the leading nations in Europe in terms of renewable energy supply.
Austria’s energy policy aims to increase the use of renewable energy sources, and in
particular biomass for heating, electricity generation, and transport fuel purposes
through direct and consumer financial support, as well as tax exemptions, in support of
its Climate Change Strategy. There has also been a rapid increase of wind power during
the last years.

According to the EU directive 2009/28/EC Austria is obliged to increase the share of
renewable energy sources in gross final energy consumption from about 24% to 34%
by 2020. Austria will be relying on synergies between energy efficiency and renewable
energy sources (RES) policies and measures in order to achieve its RES target of 34% of
gross final energy consumption by 2020.

Despite the fact that Austria is among the leading nations in terms of renewable
energy supply, this development is not reflected in the Austrian market for RES
Crowdfunding platforms. While the European Crowdfunding volume is increasing and
it is becoming an important source of capital for start-ups and SMEs, the Austrian
market for alternative financing is rather small. Different platforms exist for crowd-
donation, crowd-sponsoring as well as crowdinvesting but the total volume is still
below the European average. In 2014 Austrian platforms for alternative financing
helped to raise a total of EUR 3.6 million.

Whereas a first Crowdfunding platform started in Austria in 2010, until now — as far as
can be seen — at least seven Crowdfunding platforms (www.1000x1000.at,
www.conda.at, www.crowdcapital.at, www.greenrocket.at, www.inject-power.at;
www.neurovation.net and www.respekt.net) have been established.

1.1 RES Crowdfunding Platforms in Austria

The Austrian market for RES Crowdfunding platforms is almost non-existent, Green
Rocket is the only Austrian Crowdfunding platform specialised on crowdinvesting
campaigns for businesses ideas for sustainable projects in the future topics energy,
environment, mobility and health. Basically, the platform is hosting crowdinvesting
campaigns for start-ups, first-stage business and for established firms. Furthermore,
Green Rocket also offers equity-based Crowdfunding where individuals make
investments in return for a share in the profits or revenue generated by the RES
project. Their mission is to discover and push the best start-ups and businesses in the
field of sustainable innovation.

The platform was founded in 2013 and is itself still in a start-up phase. In 2014 seven
projects were funded with an investment sum of EUR 1.12 million.
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1.2 RES Projects — different investment models

Due to the fact that there are hardly RES Crowdfunding platforms operating in Austria,
most of the RES projects are financed with the support of local citizens through so
called participation models or projects (“Citizen Participation Model”
Biirgerbeteiligungsmodell).

Current methods for financing RES projects include private equity, silent partnerships
according to § 179 UGB (Unternehmensgesetzbuch - UGB), purchase communities, loan
constructions, participating certificates (Genussscheine) and issue of bonds.

The most frequently used investment models for RES Crowdfunding platforms and RES
projects include the following models:

1.2.1 The Equity Model (individuals make investments in return for a share in the
profits or revenue generated by the company/project)

The Equity Model is one of the most important ways for people to invest in RES
projects. The only Austrian RES Crowdfunding platform Green Rocket also offers an
equity-based Crowd-funding model. Investment either implies taking part in profit and
loss (e.g. as a shareholder of capital companies or companionships), or taking part in
profits only, under the exclusion of sharing losses (e.g. with some kinds of silent
partnerships).

Looking at the Equity Model, one can find Crowdfunding platforms which are active in
the business of investment broking and/or contract broking and do not obtain any
license in the sense of the Federal law on Banking (Bankwesengesetz — BWG). They
operate outside the prospectus regime and must therefore comply with the legally
defined exemptions (for more details see section 3.2 hereof). The main field of the
aforementioned Crowdfunding platforms works with the model of silent partnerships.

On the other hand, some Crowdfunding platforms operate within the scope of
regulation especially of the Federal Law on Banking. Those platforms offer a trade
market for security papers (Wertpapiere) or investment products (Veranlagungen) and
therefore have to obtain a licence for financial services under the Banking Act.
Entrepreneurs issuing security papers (Wertpapiere) or investment products
(Veranlagungen) to investors by means of a public offer can be subject to a prospectus
requirement approved by Financial Market Authority according to the Capital Market
Act (Kapitalmarktgesetz — KGM). Moreover, certain investment services might require
a license of the Financial Market Authority in the sense of the Federal Law on the
Supervision of Securities (Wertpapieraufsichtsgesetz 2007 — WAG 2007).

1.2.2 The Purchase Model

Some RES projects, especially so-called “citizen-powerplants” (Bilirgerkraftwerke), are
based upon a sale-and-lease-back-model. Citizens buy single parts of a facility (e.g.
cells of a solar power station) and lease it back to the operating company.
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As a principle, the conclusion of respective purchase and lease contracts is neither
subject to a licence according to the Federal Act on Banking or the Federal Law on the
Supervision of Securities, nor to any securities prospectus requirements.

1.2.3 The Lending Model (individuals lend money to a company or project in return
for repayment of the loan and interest on their investment)

Some RES projects offer loans (Darlehen) or subordinated loans (Nachrangdarlehen).
Hence, individuals lend money to a RES project, which in the end returns money with
interest to the lender. In this model, the investor does not share liability for any losses.

Such loans or subordinated loans can, under certain circumstances, fall under the
definition of the commercial acceptance of foreign funds for management or as
deposits (deposit business; Einlagengeschdft) and therefore require a license of the
Financial Market Authority (Finanzmarktaufsicht — FMA).

Bonds are another possibility to receive money from investors. Bonds in general do not
require a licence according to the Federal Law on Banking or the Federal Law on the
Supervision of Securities, if marketable bearer bonds or registered bonds are issued.

1.2.4 The Donations or Rewards Model (individuals provide money to a company or
project for benevolent reasons or for a non-monetary reward)

The Donations or Rewards Model is mainly used to finance social, charity or creative
projects or companies. Monetary returns are not envisaged for investors who fund
projects or companies and they either get no return at all or a non-monetary reward
(e.g. tickets or other rewards of a rather symbolic value).

2 Recent regulatory developments regarding Crowdfunding regulation in Austria

During the last years, crowdinvesting has been subject of broad public discussion in
Austria. Starting point was the case of a SME whose founder got prosecuted and fined
by the Financial Market Authority after raising money to increase his production
capacity. This debate led to passing of a specific crowdinvesting act, so called
Alternative Financing Act (Alternativ Finanzierungsgesetz - AltFG) and to an alteration
of the existing Capital Market Act (Kapitalmarktgesetz - KMG) in summer 2015. The
Alternative Financing Act specifically ad-dresses crowdinvesting.

The Austrian Alternative Financing Act established the legal basis for the financing of
SMEs (small and medium-sized enterprises) through Crowdfunding and citizen
participation models. In addition, it created a legal framework for the operators of
Crowdfunding platforms. The aims of the Alternative Financing Act and the Capital
Market Act are to increase the innovative potential of crowdinvesting for start-ups and
to protect the investors.
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The Alternative Financing Act applies to SME’s which have fewer than 250 employees
and either generate annual turnover of no more than EUR 50 million or with an annual
balance sheet totalling not more than EUR 43 million. The new law significantly
increased the maximum issue volume currently admissible without issuing a capital
markets prospectus, raising it from EUR 250.000 to EUR 1.5 million, thereby enabling
the financing of larger investment projects. According to the Alternative Financing Act,
investments over EUR 5 million raised over a seven-year observation period will trigger
the need to publish a prospectus. The new law covers shares, bonds and business
shares in capital companies and cooperatives, as well as profit participation rights and
silent partnerships. Donations do not fall under the new law. Shares and bonds offered
to the public with a total consideration of no less than EUR 250.000 and no more than
EUR 1.5 million are covered by special rules, namely the prospectus obligation “light”.

In order to improve investor protection, individual investments are generally limited to
a maxi-mum of EUR 5.000 per project, only professional investors are exempt from the
limitation. The new law also implemented broad information requirements vis-a-vis
investors including disclo-sure of information on the business, the alternative financing
instrument, the current annual accounts and the business plan. This information must
be verified by an expert, for example an attorney or notary, as the Financial Market
Authority does not have any competence of verification.

In order to reduce the high risk investments related to Crowdfunding, the Alternative
Financing Act implemented new regulations for operators of a Crowdfunding platform.
Operators must either hold trade licences entitling them to act as financial advisers for
investment transactions or investment service providers (for transactions in alternative
financing instruments under the Securities Supervision Act (Wertpapieraufsichtgesetz -
WAG) or be in possession of a licence issued by the Financial Market Authority.
Furthermore, operators are obliged to take out third party liability insurance and to
adopt measures to prevent money laundering and the financing of terrorism.

3 Further recent regulatory developments considering RES Projects market in
Austria

In 2002, the Green Electricity Act (Okostromgesetz - OSG) was adopted to transpose
the EU-Renewable Directive into national law, implementing for the first time a
nationwide consistently feed-in system for electricity from renewable energy sources.
Due to the latest amendment, Green Electricity Act 2012 (Okostromgesetz 2012 — 0SG
2012), the annual total subsidies amount for new green electricity generation facilities
increased from EUR 21 million to EUR 50 million.

Due to strong linkages between the Austrian and the German electricity market,
Austrian experts expect that new laws will be passed in the near future as a
consequence of the implementation of the new German Renewable Energy Act
(Erneuerbare-Energien-Gesetz) on 31 December 2014.
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At the beginning of 2015 the National Energy Efficiency Act (Bundes-
Energieeffizienzgesetz - EEffG) came into force in Austria. Its objectives are to increase
energy efficiency in Austria by 20 % by 2020, improve the security of supply, promote
the use of renewables, reduce green-house gas emissions and at the same time
stimulate the economy. Since January 2015 large corporations - over 250 employees or
with an annual turnover of at least EUR 50 million - have been required to conduct an
energy audit every four years and install an energy management system. These
regulations will increase energy efficiency and reduce energy costs in the long term.

4 Regulation of Crowdfunding in Austria

4.1 Licence under the Federal Law on Banking and the Federal Law on the
Supervision of Securities

4.1.1 Equity Model

Investment Services, Noncore Investment Services, Financial Instruments and
Assessments

According to § 5 of the currently implemented Alternative Financing Act, operators of
a Crowd-funding platform must hold trade licences entitling them to act as financial
advisors for investment transactions or investment service providers (§ 4 par 1
Securities Supervision Act). This new regulation is applicable if the provided alternative
investment instruments fall under § 1 Z 6 of the Securities Supervision Act.

The Federal Law on the Supervision of Securities rules investment services (Wertpa-
pierdienstleistungen), noncore investment services (Nebendienstleistungen), financial
instruments  (Finanzinstrumente) and assessments (Veranlagungen). As to
Crowdfunding models, especially the terms of financial instruments and assessments
matter:

e Financial instruments, amongst others, are shares in transferable securities and
instruments (e.g. stocks, certificates, loans).

e Assessments are, amongst others, uncertificated property rights, which serve
as a direct or indirect investment for several investors, who bear — either alone
or together with the issuer — the risk, and provided that investors do not
manage the property rights (e.g. un-certificated holdings, limited partner
participation, closed-end funds).

The Federal Law on the Supervision of Securities contains organizational requirements
as well as good conduct rules, in which the latter can apply either directly or indirectly
(which means an applicability to services, which in general do not fall under the regime
of the Federal Law on the Supervision of Securities). For any services, which fall under
the regime of the Federal Law on the Supervision of Securities, the Financial Market
Authority is the competent controlling institution, whereas the Trade Office
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(Gewerbebehérde) is competent for any services, which fall up-on the regime of the
Federal Law on the Supervision of Securities indirectly (e.g. for commercial property
consultants that solely convey assessments).

According to the Federal Law on the Supervision of Securities, the commercial
provision of the following investment services requires a license of the Financial
Market Authority:

e rendering of investment advice in relation to financial instruments;

e portfolio management by managing portfolios for individual customers with a
discretion under a power of attorney of the customer, unless the customer
portfolio contains one or more financial instruments;

e acceptance and transmission of orders in relation to subjects of one or more
financial instruments;

e operating a multilateral trading facility.

Hence, the above mentioned services can only be rendered if either a discrete licence
of the Financial Market Authority exists or one cooperates with a securities company
or a credit institution as an auxiliary person.

Protection of Investors

The Federal Law on the Supervision of Securities contains provisions regarding the
protection of investors. In order to avoid any liability of the operator of a
Crowdfunding platform for investors’ possible losses, it should be considered not to
raise investors’ false expectations. Services of the operator of a Crowdfunding platform
should be restricted to the acceptance and forwarding of orders of customers
(execution-only-orders).

Other investment services

The right to provide other investment services and ancillary services than mentioned
above under the heading Investment services, noncore investment services, financial
instruments and assessments by companies established in Austria’s national territory
is governed by the Federal Law on Banking. The latter rules the business of credit
institutions and financial institutions, which, in principle, requires a license of the
Financial Market Authority.

Also, the commercial assignment of credits and financing is subject to the Federal Law
on Banking, whereas the commercial investment counselling is subject to the Trade
Law (Gewerbeordnung — GewO) and also comprises the procurement of participations,
loans and invest-ments. Such activities have to be dissociated from so-called
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loroemissions (Loroemissionsgeschdft), i.e. the adoption of the placement of emissions
of third parties, which are re-served to credit institutions.

Summary

To sum up, according to the Alternative Financing Act operators of a Crowdfunding
platform need to obtain a licence of the Financial Market Authority if the provided
alternative instruments are covered by § 1 Z 6 of the Securities Supervision Act. If
other investment services and ancillary services than covered by the Federal Law on
the Supervision of Securities are provided the Federal Law on Banking might apply.

4.1.2 Lending Model

In a startling administrative proceeding, the Financial Market Authority ruled that
commercial collection of loans on the basis of standardized loan agreements by a
company, which uses such loans for the financing of its on-going business and pays
these loans back with interest after a definite period, falls within the scope of section 1
subsection 1 figure 1 of the Federal Law on Banking and is therefore a commercial
acceptance of foreign funds for management or as deposits (deposit business;
Einlagengeschdift), a business reserved to credit institutions and requiring a license of
the Financial Market Authority (FMA UB0001.200/0017-BUG 2012). The Constitutional
Court (Verfassungsgerichtshof — VfGH) refused to handle a complaint against the
aforementioned decision (B 54/13-11). Therefore the Higher Administrative Court
(Verwaltungsgerichtshof — VwGH) had to handle the complaint; the Higher
Administrative Court rejected the complaint and affirmed the decision of the Financial
Market Authority (ZI. 2013/17/0242-10).

By contrast, the emission of loans or subordinated loans does not constitute an
assessment in the sense of the Federal Law on the supervision of securities.

4.1.3 Donations or Rewards Model

Depending on the structure in detail, there are good reasons to state that these kinds
of in-vestments do not qualify as assessment products (Veranlagungen) and therefore
should usually fall outside the jurisdiction of the Federal Law on Banking.

4.2 Prospectus Requirements
4.2.1 General Rule

Entrepreneurs issuing security papers (Wertpapiere) or investment products
(Veranlagungen) to investors by means of a public offer can be subject to a prospectus
requirement, namely a requirement to publish a prospectus approved by the Financial
Market Authority.

The legal basis for publicly offering security papers or investment products for sale is
the Capital Market Act (Kapitalmarktgesetz — KGM). In addition, EU Regulation Nr
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809/2004, as amended, establishes the legal framework for drawing up prospectuses
for investments. If the prospectus includes securities for admission to the stock
exchange the Stock Exchange Act (Bérsegesetz — B6rseG) also applies.

A “public offer” is a notification to the public in any form and distributed in any way,
which contains sufficient information on the conditions of the offer to allow an
investor to decide whether or not to buy or subscribe to the securities or investments.
The operator of a Crowdfunding plat-form is not usually subject to such a prospectus
requirement, provided that he, or she, will not be responsible for the "public offering".
However, if the operator of a Crowdfunding platform merchandises the Crowdfunding
project via a website and hereby makes a public offer, a pro-spectus might have to be
published. Only a simplified prospectus (prospectus requirement light) is required for
an issue volume of between EUR 1.5 Million and EUR 5 Million. The obligation to
publish a complete capital market prospectus now applies starting with an issue
volume of EUR 5 Million.

Depending on the structure, subordinated loans do not generally constitute
assessments under the Capital Market Act and therefore no prospectus might be
required. The same should apply to investments where individuals provide money to a
company or project for benevolent reasons or for a non-monetary reward (Donations
or Rewards Model).

4.2.2 Exceptions from Prospectus Requirement

The general prospectus requirements do not apply in exceptional cases exhaustively
named in section 3 of the Capital Market Act, amongst others for offering security
papers or investments products in the European Union for a total consideration of less
than EUR 250.000,--, calculated over a period of twelve months.

The recently implemented Alternative Financing Act and the alteration of the existing
Capital Market Act significantly increased the maximum issue volume currently
admissible without issuing a capital markets prospectus, raising it from EUR 250.000 to
EUR 1.5 Million.

4.3 Possible Regulation of Crowdfunding Platforms under the AIFMD Regime in
Austria

4.3.1 Status of AIFMD Implementation

Austria implemented the European Alternative Investment Fund Managers Directive
(AIFMD) by the Alternative Investment Funds Manager Act (Alternative
Investmentfonds Manager-Gesetz — AIFMG).

The AIFMG is heavily based on the AIFMD and in some parts corresponds literally to
the AIFMD. Contrary to the AIFMD, the AIFMG also provides the legal possibility to
market alternative investment funds to private customers. On August 1st, 2014, the
legal situation hereof has changed by an additional insertion of a definition of a
qualified private customer (“qualifizierter Privatkunde”), who have to fulfill certain
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criteria (e.g. minimum investment EUR 100,000 in an Alternative Investment Fund).
Hence, § 48 (applicable to Austrian managers of Alternative In-vestment Funds) and §
49 AIFMG (applicable to foreign managers of Alternative Investment Funds) now
contain specific regulations regarding the distribution to private customers as well as
to qualified private customers.

4.3.2 Definition of an Alternative Investment Fund

The scope of the AIFMD is a broad one: The AIFMD is aimed at the managers of
Alternative Investment Funds (A/IFM). The AIFMD is applicable when either the
alternative investment fund is authorized pursuant to relevant national law in a
member state or its registered office or head office in a member state and / or the
manager of an Alternative Investment Fund (AIF) has its registered office in the
European Union. As defined in the AIFMG, an Alternative Investment Fund is any organ
for a collective investment undertaking which,

on the basis of a stipulated portfolio strategy

e raises capital from a number of investors

with a view to investing it in accordance with a defined investment policy

for the benefit of those investors
e aslong as the money collected does not directly serve for operational activities.

However, any organs that require a permit under the Directive 2009/65/EC (UCITS), is
excluded from the definition of an alternative investment fund.

In its brochure “Frequently asked questions regarding the applicability of the AIFMG”
dated February 10, 2015, the Financial Market Authority clarifies that the examination
of the question, whether an organ is to be classified as an AIF, must in any case be
done on an individual basis, taking regard to the structural and content factors and not
the pure form of an organ, whereas the crucial point is the structural and content
condition and not the pure form of an organism.

4.3.2.1 Company Seeking Funding

As stated above, the AIFMG does not apply if money collected does directly serve for
operational activities.

Companies seeking funding by means of a Crowdfunding platform could only be
operating companies outside the financial sector if

e their business strategy is simply the commercial success of their business,
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e they do not intend to follow any defined investment policy, but want to finance
their on-going day-to-day business, and

e they operate the facility, production or project themselves within their day-to-
day business.

In general, these requirements are met by the typical start-up or developing company
seeking funding for its general commercial business by means of a Crowdfunding
platform, so that those companies mentioned before should usually fall outside the
scope of the AIFMG.

As there are no consistent European guidelines regarding the term of an Alternative
Investment Fund, the Financial Market Authority acclaims that, if it is located in the
legal interests of a party, it is possible to obtain a notice of assessment
(Feststellungsbescheid) by the Financial Market Authority on the issue whether an
operating company is an Alternative Investment Funds or not. Finally, it has to be
noted that Alternative Investment Funds are facilitated when the assets acquired
through leverage do not exceed a total of EUR 100 million. or total assets do not
exceed EUR 500 million. (“de minimis-barrier”). Although such Alternative Investment
Funds must be registered with the competent authority, the other conditions
regarding the licensing do not apply to those funds, which fall below this amount’s
specified limits.

4.3.2.2 Project Company Seeking Funding
Equity Model

Although neither the AIFMG, nor the explanatory notes hereto, nor the Financial
Market Author-ity or courts have dealt with this question, we assume that, following
the notion of the German BaFin relating to the comparable German law, companies
cannot qualify as operating companies if they are established as a “project company”
to finance a single project and do not operate the facility or production themselves.

Accordingly, it cannot be excluded that this kind of "Project Company" might
constitute an AIF within the meaning of the AIFMG, if it seeks funding in return for a
share in the profits or revenue generated by the project.

Lending Model

A subordinated loan (“Nachrangdarlehen”) should generally be capable of being
structured as a non-AlF investment, provided that the investor does not share liability
for any losses. However, this issue has not been dealt with by the AIFMG, nor the

explanatory notes hereto, nor the Financial Market Authority or courts.

Donations or Rewards Model

10
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Some of the Project Companies do not offer any kind of revenue, but instead return
non-financial rewards. Although neither the AIFMG, nor the explanatory notes hereto,
nor the Financial Market Authority or courts have dealt with this question, we assume
that, in the latter case it can be argued that the funds are not invested for the benefit
of those investors and the funding therefore contains no collective investment
undertaking and no alternative investment funds.

4.3.2.3 Crowdfunding Platform

As a general rule, since the operator of a Crowdfunding platform does not raise capital
from investors for his or her own business, it should not qualify as an Alternative
Investment Fund. Even if the underlying investment qualifies as an Alternative
Investment Fund there are persuasive reasons to state that the Crowdfunding platform
does not "manage" this underlying in-vestment, but that the Crowdfunding platform
merely arranges investment into it. The manager of the Alternative Investment Funds
is typically the company seeking funding by means of the Crowdfunding platform.

To sum up, there are sound arguments that a Crowdfunding platform in general should
not qualify as an Alternative Investment Fund in the sense of the AIFMG.

4.4 Licence under the Payment Services Supervision Law

A transfer of funds between investors and the operator of a Crowdfunding platform
can constitute remittance services (Zahlungsdienste) in the sense of the Payment
Services Act (Zahlungsdienstegesetz — ZaDiG). Such a transfer of funds could occur if
the investors pay their investment amounts to the operator of the Crowdfunding
platform, who passes the funds on to an entrepreneur.

The Payment Services Act provides for various legal institutes, which are excluded from
the applicability of this law; this applies, amongst others, to commercial agents
(Handelsagenten). Under various circumstances, especially provided that the operator
of a Crowdfunding platform has the authorisation to negotiate, or negotiate contracts,
on behalf of the funder and the fund seeker, the operator of a Crowdfunding platform
may be regarded as a commercial agent.

As an alternative — in order to avoid licensing requirements — the operator of a

Crowdfunding platform could use an external provider or partner for processing
payments instead of acting as an intermediary himself.

4.5 Possible Additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be
subject include:

e Trade Law;

e Act on Supervision of Securities;

11
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e Consumer Credit Regulation (Verbraucherkreditgesetz — VKrG);

e Consumer Protection Act (Konsumentenschutzgesetz — KSchG).

5 Regulation of RES Projects in Austria
5.1 Overview

There is no general definition of renewable energy sources in Austria. An incomplete
definition is contained in the Federal Electricity Act
(Elektrizitatswirtschaftsorganisationsgesetz - EIWOG) of 1998/2000. It declares in
Article 40 that electric installations operating on the basis of specifically listed
renewable energy sources — i.e. solid or liquid biomass, biogas, landfill and sewage
treatment plant gas, geothermal energy, wind and solar energy — are to be recognised
as eco-electric plants. This also applies to hybrid plants which co-fire a high share of
biogenic material, but specifically not to installations burning waste or sewage sludge.
Obviously electricity from hydro-electric plants is also considered as renewable energy
for certain purposes, but only “small” hydro plants are eligible for special treatment.

Austria’s climate policy is based on two main documents, the Climate Change Strategy
and the National Allocation Plan (NAP), regulating the allocation of emissions to the
trading sectors in Austria. In addition, most of the Austrian federal provinces have
adopted their own regional climate change programmes, taking into account specific
regional circumstances, needs and areas of competence.

Although the share of renewable energy is relatively high in Austria across the heating,
electricity and transport sectors, renewable energy growth has been slow over the last
few years, despite the country’s hydropower and biomass potential. The reasons for
this can be traced back to amendments in the Green Electricity Act (Okostromgesetz -
0SG). The Austrian Government supported green electricity via the adoption of the
first Green Electricity Act in 2003. However, several amendments to this act in the
following years reduced the yearly growth rates in the renewable electricity sector.
The implementation of an annual “financial support volume cap” led to reduced
investments in RES technologies. Many projects were delayed because of this
maximum financial support cap. The Green Electricity Act was finally positively
amended in 2012.

Austria is a forerunner in the use of RES in the rail sector with 97% of the electricity
currently used by the Austrian railway company Osterreichische Bundesbahnen (OBB)
being generated by RES, mainly from hydropower. What’s more, OBB intends to
increase the share of electricity from photovoltaics (PV) by feeding it directly into the
rail network.

12
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Regarding the use of RES in the heating sector, Austria is in a favourable starting
position with a more than 30% share of RES and with its long-term strategy of
constantly reducing the country’s heat demand.

Faster development of RES in Austria is hindered by the fact that the targets
formulated in the National Renewable Energy Action Plan (NREAP) are not ambitious
enough, though they are in line with Austria’s target of 34% RES by 2020.

In general, renewable energy policy is divided in three main sectors:
e Electricity;
e Heating & Cooling; and
e Transport.

The most important codes containing renewable energy regulation are the Green
Electricity Act 2012 (Okostromgesetz 2012 - OSG), the Green Electricity Regulation
2012 (Okostromverordnung 2012 - OSVO), the Climate Protection Act
(Klimaschutzgesetz - KSG), the Energy Efficiency Act (Bundes-Energieeffizienzgesetz -
EEffG), the Climate and Energy Fund Act (Klima- und Energiefondsgesetz - KLI.EN-
FondsG) and the Environmental Support Act (Umweltférderungsgesetz - UFG).

5.2 Electricity

In Austria, electricity from renewable sources is supported mainly through a feed-in
tariff regulated by the Green Electricity Act 2012, whereas constructions of
photovoltaics installations on buildings and small or medium-sized hydroelectric power
stations are supported through subsidies.

Electricity from renewable sources is granted access to grid according to the general
legislation on energy and according to non-discriminatory principles. According to § 20
of the Electricity Sector Act 2010 (Elektrizitdtswirtschafts- und —organisationsgesetz
2010, EIWOG), electricity from renewable sources must be given priority transmission
when grid capacity is not sufficient to meet all requests for use of the grid. Grid
operators are obliged by national law to operate, maintain and develop the grid. In
doing so they shall consider economic conditions as well as the protection of the
environment (§ 40 EIWOG). Neither the national nor the regional laws, however,
define a specific obligation to develop the grid in order to enable the deployment or
the integration of RES electricity. Therefore, the Austrian legal framework provides no
instrument that would enable the regulator to take future RES deployment as a
specific objective into account when regulating tariffs.

Electricity from renewable sources is supported through four main means of support,
the Feed-in tariff (Green Electricity Act 2012), Subsidy | (Investment Subsidy for Hydro),

13
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Subsidy Il (In-vestment Subsidy for offgrid installations) and Subsidy Il (Investment
subsidy for small PV).

As mentioned before, in Austria electricity from renewable sources is supported
mainly through a feed-in tariff, which is set out in the Green Electricity Act 2012. The
concrete feed-in tariffs have to be determined each year by a decree from the Ministry
of Economics. The operators of renewable energy plants are entitled against the
government purchasing agency, the so-called Clearing and Settlement Agency
(Okostromabwicklungsstelle), to the conclusion of a contract on the purchase of the
electricity they produce. The second party obliged to satisfy a claim for the feed-in
tariff are the electricity traders, who are obliged to purchase the quantities of
electricity assigned to them by the Clearing and Settlement Agency at the transfer
price set by § 40 of the Green Electricity Act 2012. In general, all renewable electricity
generation technologies are eligible for the Austrian-feed-in tariff. However, the plant
must be registered as a “green electricity plant” (Okostromanlage) according to § 7 of
the Green Electricity Act 2012.

The construction of small and medium-sized hydro-electric power stations is
subsidised by in-vestment grants (Subsidy I). The legal basis of these grants is the
Green Electricity Act 2012 in conjunction with the applicable subsidy directive. The
funds available for small hydro-power plants are limited to EUR 14 million (§ 26 par 2
Green Electricity Act 2012), while funds for medium-sized hydro-power plants amount
to EUR 50 million (§ 27 par 2 Green Electricity Act 2012).

In addition to the feed-in tariff, an investment subsidy is granted for offgrid
installations that generate electricity from renewable energies for the purpose of self-
supply (Subsidy Il). Furthermore, subsidies are also granted for small PV installations
(Subsidy Ill). In contrast to the tariff, subsidies are available for small and medium-sized
hydro-electric power stations only.

In Austria, there is no single certification programme for renewable energy
installations. How-ever, RES installations must meet certain quality standards in order
to be able to be entitled to promotion. These quality criteria are established by the
Austrian Standards Institute in the form of O-Normen (Austrian standards). The most
important laws containing regulations are the Heating and Cooling Network Expansion
Act (Wdrme- und Kdlteleitungsausbaugesetz - WKLG) and the Environmental Support
Act (Umweltférderungsgesetz - UFG).

5.3 Heating & Cooling

Heating and cooling from renewable sources is supported through an incentive
scheme on the level of the individual federal states (Bundeslénder). District heating
networks are managed at local level by the individual heat supply companies. Basically,
there is no federal regulation providing a legal framework for the connection of RES
heating plants to the heating grid. There-fore, the connection to the grid is based on
the individual contract with the district heating supply company.

14
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The most substantial form of supporting small-scale RES heating and cooling is
provided by the Environmental Assistance in Austria (Umweltférderung im Inland - UFI)
which is based on the Environmental Support Act. There are special investment
incentives for solar thermal installations, heat pumps, geothermics and biomass
heating plants. The Environmental Support Act provides for the general support of
schemes to protect the environment and is divided into several fields of action. In
principle, the investment grants for measures supporting the use of energy from
renewable sources in the heating and cooling sector differ according to technology.
Support within the Environmental Assistance in Austria is directed primarily at natural
or legal persons registered on the territory of Austria (§ 26 par 1 of the Environmental
Support Act).

While renewable energy measures in industrial and commercial buildings are mainly
supported at federal level through the Environmental Support Act, measures for
residential buildings largely fall within the sphere of competence of the federal states.
There are investment incentives for the integration of RES in order to reinforce the
small-scale regional heat supply in rural areas as well as the expansion of district
heating in urban centres. Relevant statutory provisions include the Heating and
Cooling Network Expansion Act (Wédrme- und Kdlteleitungsausbaugesetz - WKLG) and
the Environmental Support Act (Umweltférderungsgesetz - UFG).

5.4 Transport

A key policy objective in the transport sector is to comply with the EU Renewable
Energy Directive of 2009, which set a target that all member states should derive 10 %
of their fuel from renewable sources by 2020. The EU Renewable Energy Directive is
implemented through the Fuel Ordinance (Kraftstoffverordnung). Austria has also
passed legislation to improve the energy efficiency of its transport sector through a
CO2-based tax on new cars and passenger car registration tax is based on CO2
emissions. Taxes on fuels and on the purchase of vehicles as well as road pricing are
the main factors to influence the financial framework for motorised transport. The
road pricing for trucks was introduced in 2004. Since 2007, taxes on diesel and gasoline
and the purchase tax on cars have been determined according to ecological criteria.
The purchase tax on cars (Normverbrauchsabgabe - NoVA) depends on fuel
consumption. In 2008, this tax system has been amended with a bonus/malus system
where cars with relatively low CO2 emissions get tax breaks and cars with higher CO2
emissions have to pay a higher purchase tax.

The main support scheme for renewable energy sources used in transport is a quota
system. This scheme obliges companies importing or producing petrol or diesel to
ensure that biofuels make up a defined percentage of their annual fuel sales. In
addition, biofuels are supported through a fiscal regulation mechanism. Petrol and
diesel from a minimum content of 4.6 % respectively 6.6 % of biogenic material are
subject to a lower mineral oil tax. Mineral oil solely from biogenic material and E 85
(environmental-friendly fuel) are exempt from this tax.
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“klima:aktiv”, the national programme for climate protection, contains seven sub-
programmes in the field of transport promoting climate and environmentally friendly
mobility, for example, in the areas of e-mobility, eco-driving, cycling, and demand-
oriented public transport.

The most important codes for promoting renewable energy in the transport sector
include the Fuel Order (Kraftstoffverordnung 1999), the Mineral Oil Tax Act
(Mineralélsteuergesetz 1995 - MOeStG) and the Bioethanol Blending Order
(Bioethanolgemischverordnung 2007).

6 Conclusion

In conclusion, Crowdfunding is regulated extensively in Austria as a cross-sectional
matter. In 2015, the first law was introduced serving as legal basis tailored to needs of
Crowdfunding. Similar to Crowdfunding, the current regulatory framework for RES
projects in Austria is com-posed of several laws including renewable energy
regulations as well as general building and environmental laws. In general, RES projects
are divided in three main areas including electricity, heating & cooling and transport.

The main tools of funding RES projects include private equity models, silent
partnerships, purchase communities, loan constructions and participating certificates
(Genussscheine). Despite the fact, that Austria is among the leading nations in Europe
in terms of renewable energy sup-ply, Austria’s market for RES Crowdfunding
platforms is almost non-existent.

The newly implemented Alternative Investment Act might be an efficient tool to foster
economic growth but Austrian investors are rather conservative and it is doubtful if the
newly implemented law will stimulate new investments. The key to increase the
market for RES Crowdfunding plat-forms would be the establishment of a sound legal
framework which will enable start-ups and SMEs to fund their projects via the crowd in
an effective manner.

As the Alternative Financing Act is only 6 months in force, it is too early to assess its
impact on Crowdfunding in general and RES Crowdfunding in particular.

7 Summary — Crowdfunding and RES Projects Regulation
Country Austria

Summary

Recent e Crowdfunding is regulated extensively in Austria as a cross-

developments in sectional matter.

Crowdfunding

regulation e The Alternative Financing Act specifically addressing
crowdinvesting was passed in summer 2015. This law
established the legal basis for the financing of SMEs
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through Crowdfunding and citizen participation models. In
addition, it created a legal framework for the operators of
Crowdfunding platforms.

Current Crowdfunding Regulation

General regulation | ¢ If a Crowdfunding platform offers securities or investment
products, the operator of the platform provides financial
services in the sense of the WAG 2007

- the commercial provision of various investment services
requires a license from the FMA

- Alternatively, the operator of a Crowdfunding platform
can cooperate with a securities company or a credit
institution as an auxiliary person.

e The commercial collection of loans, which finance the on-
going business, can constitute a deposit business in the
sense of the BWG

—> such business is reserved to credit institutions and
requires a license of the FMA.

e Depending on the structure in detail: sound arguments
argue that contributions under Donations/Rewards Model
do not constitute investment products.

e In order to reduce the high risk investments related to
Crowdfunding, the Alternative Financing Act implemented
new regulations for operators of a Crowdfunding platform.
Operators must either hold trade licences entitling them to
act as financial advisers for investment transactions or
investment service providers or be in possession of a
licence issued by the FMA.

e In order to improve investor protection, individual
investments are generally limited to a maximum of
EUR 5.000 per project.

e Operators are obliged to take out third party liability
insurance and to adopt measures to prevent money
laundering and the financing of terrorism.

Prospectus e Prospectus requirement according to the BWG for the
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requirement public offering of securities or investment products. If the
prospectus includes securities for admission to the stock
exchange, also the KMG can apply.

e The general prospectus requirements do not apply in
exceptional cases, inter alia for offering security papers or
investments products within the European Union for a
total consideration of less than EUR 250.000,--, calculated
over a period of twelve months.

e The Alternative Investment Act significantly increased the
maximum issue volume currently admissible without
issuing a capital markets prospectus, raising it from
EUR 250.000 to EUR 1.5 million, thereby enabling the
financing of larger investment projects.

e Investments over EUR 5 Million raised over a seven-year
observation period will trigger the need to publish a
prospectus.

e Shares and bonds offered to the public with a total
consideration of no less than EUR 250.000 and no more
than EUR 1.5 million are covered by special rules, namely
the prospectus obligation “light”.

e Depending on the structure in detail: no prospectus
requirements for subordinated loans or contributions
under Donations/Rewards Model.

AIFMD-regulation | e Typical start-up or developing companies in general do not
constitute an AlF.

e Alternative investment funds are facilitated when the
assets acquired through leverage do not exceed a total of
EUR 100.000.000,-- or total assets do not exceed
EUR 500.000.000 (“de minimis-barrier”).

e A "Project Company" may, under various circumstances,
constitute an AlF.

e Depending on the structure in detail, Crowdfunding by
means of subordinated loans or contributions under
Donations/Rewards Model should not entail an AIF.

Payment service e Transfer of funds between investors and the operator of a
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regulation Crowdfunding platform can constitute remittance services
in the sense of the ZaDiG

- authorisation by the FMA required.

e Exception of the applicability of the ZaDiG, if the operator
of a Crowdfunding platform acts as a commercial agent.
Alternatively the operator could use an external provider
or partner for processing payments.

Consumer credit e |f consumer borrowers lend money to a Crowdfunding

regulation platform (Lending Model), there are impacts on the form
and content of the lending agreements according to the
VKrG.

Further possible e Trade Law (Gewerbeordnung);

requirements
e Law regarding the Supervision of  Securities
(Wertpapieraufsichtsgesetz 2007);

e Cumsumer Protection Act (Konsumentenschutzgesetz).

RES Projects Regulation

Electricity e Electricity from renewable sources is supported mainly
regulation through a feed-in tariff regulated by the Green Electricity
applicable to RES Act 2012.

Projects

e Electricity from renewable sources is granted access to grid
according to the general legislation on energy and
according to non-discriminatory principles.

e Electricity from renewable sources is supported through
four main means of support, the Feed-in tariff (Green
Electricity Act 2012), Subsidy | (Investment Subsidy for
Hydro), Subsidy Il (Investment Subsidy for offgrid
installations) and Subsidy Il (Investment subsidy for small
PV).

e Planning, construction and commissioning of RES Projects
is subject to renewable energy, building and environmental
laws.

Heating & Cooling | ¢ Heating and cooling from renewable sources is supported
regulation through an incentive scheme on the level of the individual
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applicable to RES federal states (Bundesldnder).

Projects

e The most substantial form of supporting small-scale RES
heating and cooling is based on the Environmental Support
Act. There are special investment incentives for solar
thermal installations, heat pumps, geothermics and
biomass heating plants.

e While renewable energy measures in industrial and
commercial buildings are mainly supported at federal level
through the Environmental Support Act, measures for
residential buildings largely fall within the sphere of
competence of the federal states.

Transport e Taxes on diesel and gasoline and the purchase tax on cars
regulation have been determined according to ecological criteria.
applicable to RES

Projects e The main support scheme for renewable energy sources

used in transport is a quota system. This scheme obliges
companies importing or producing petrol or diesel to
ensure that biofuels make up a defined percentage of their
annual fuel sales.

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model ("dos") | ¢ Establishment of a legal basis for the financing of SMEs
through Crowdfunding and citizen participation models.

e Reduced regulation of the Crowdfunding platform.

Aspects that e Limitation of investment per investor per project, except
should be avoided professional investors.
("don'ts")

Lessons learned for a possible harmonized European RES Projects Regulation

Role model ("dos") | ¢ N/A

Aspects that e Increased regulation for new RES Projects discouraging
should be avoided small project developers and citizens participating in
("don'ts") projects.
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Il. Belgium
1 Belgian market for RES Crowdfunding Platforms

In Belgium, there are no Crowdfunding Platforms specifically dedicated to renewable
energy sources (“RES Projects”). Crowdfunding of RES Projects has instead mainly
been organized on a local basis through cooperative companies. The corporate
structure of these companies allows to easily gather public funding for RES Projects.
Moreover, under certain conditions, individuals investing through a cooperative
company can benefit from limited tax incentives.

Adapted Crowdfunding legislation allowing Crowdfunding Platforms to benefit from
viable prospectus exemption was only adopted in April 2014. As a consequence,
Belgium is lagging behind as far as Crowdfunding is concerned. The total volume of
Crowdfunding is estimated between EUR 2 and EUR 4,5 million in 2014. This
encompasses both commercial and social Crowdfunding. In 2014 Crowdfunding of RES
projects though Crowdfunding Platforms was insignificant.

It is only in 2015 that for the first time (generic) Crowdfunding Platforms have been
used to fund RES projects. This type of funding of RES Project through Crowdfunding
Platforms generated probably less than EUR 500.000 of funding. The fact is that most
of the funding still occurs through local cooperative companies’ initiatives and this
totally independently of Crowdfunding Platforms.

1.1 Use of Investment Models

In Belgium equity, lending and rewards based Crowdfunding are available.

Most RES Projects, using cooperative companies, are equity based. The individuals
acquiring units in the cooperative receive dividends if the venture is profitable. For tax
reasons that potential dividend is capped at an annual 6% of the amount invested,
although in practice it is usually lower.

The two Crowdfunding projects that have recently been financed through a generic
Crowdfunding Platform have both offered lending based funding, with interest rates
being notably higher than the maximum 6% offered by registered cooperative
companies. Sometimes higher interest rates are offered to local investors leaving near
the RES Projects to strengthen the link between the RES Project (e.g. a wind turbine)
and the inhabitants/investors leaving in the vicinity of the project (and thus to reduce
NIMBY opposition). Other investors then benefit from lower returns.

The average interest rate for lending based Crowdfunding projects is 8,4%.

The use of a pure rewards based model to fund RES Projects is negligible. Rewards are
instead offered “in addition to”. Cooperative companies funding RES Projects have also
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a social aim and systematically offer, in addition to the above mentioned equity
compensation, “social” rewards to investors.

1.2 Belgian Crowdfunded RES Projects

Most crowdfunded RES Projects in Belgium concern the financing of wind turbines and
photovoltaic cells installation. Some companies offering energy efficiency services
(such as services promoting led-lightening as a replacement for traditional light
sources) have also appealed to the public. Other types of crowdfunded RES Projects
are of marginal importance (e.g., a RES Project aiming at the restoration of old
watermills for hydroelectric purposes is currently on offer for funding).

2 Recent regulatory developments regarding Crowdfunding regulation in
Belgium

In April 2014, the Belgian Government took a first Crowdfunding legislative initiative,
which aimed at opening up the Crowdfunding market. The main feature of that law
was to increase the threshold of the so called “prospectus exemption”, thereby making
it possible to appeal to the crowd for the financing of projects of up to EUR 300.000
without an obligation to issue a prospectus.

One vyear later, in April 2015 the government acknowledges that the absence of tax
incentives was a deterrent to Crowdfunding. The Belgian Government introduced tax
incentives specifically geared towards Crowdfunding. The “Tax-Shelter” for
Crowdfunding, entering officially into force on 1 July 2015 provides for tax incentives
for both equity-based and lending-based Crowdfunding schemes.

2.1 First legal framework for Crowdfunding: amended prospectus requirements

Before May 2014, there was no specific legislation addressing Crowdfunding issues.

In March 2014, the Belgian Finance Minister announced a Crowdfunding initiative
addressing mainly, but not only, the public offering thresholds. The initiative was said
to address “both the legal burdens for promoters and investor protection”.

On 7 May 2014, the Belgian Act of 25 April 2014 (which is not limited to Crowdfunding
but ad-dressed various topics) included various provisions amending the Prospectus
Act (Act of 16 June 2006 on public offer of investments instruments, amended by the
Act of 17 July 2013 which came into force on 16 August 2013) was published in the
Belgian Official Journal.

These provisions that came into force on 17 May 2014 introduce, among others, a
prospectus exemption and provide for better crowd-investor protection.

The amended article 18 of the Prospectus Act increased the ceiling to benefit from the
exemption from the obligation to issue a prospectus from EUR 100.000 to EUR
300.000. To protect investors, the exemption limits the investor’s investment to a
maximum of EUR 1,000 per project, in the absence of prospectus. These two
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conditions are cumulative. Additionally, all documents concerning the offer must
mention the total value offered as well as the maximum subscription amount per
investor (the “Crowdfunding exemption”).

In addition, the Act of 25 July 2014 exempts the persons or institutions carrying out
intermediation for public offerings falling within the scope of the Crowdfunding
exemption, from the obligation pursuant to Article 56 of the Prospectus Act, to be
licensed as a credit institution or investment firm. This provision is crucial. Article 13 of
the Prospectus Act defines intermediation as any action towards investors, including
temporary or incidental, in every capacity, in the placement of investment instruments
on behalf of the offeror or issuer, against compensation or any benefit in kind, directly
or indirectly provided by the offeror or issuer.

2.2 Tax Incentives for Crowdfunding

The Belgian Federal Government introduced in 2015 two types of tax incentives to
encourage investment in start-ups. The first one consists of a personal income tax
reduction for equity investments in start-ups (for equity based Crowdfunding). The
second one is a tax exemption on interests of loans to start-ups (for lending based
Crowdfunding).

2.2.1 Taxshelter for equity investments

For investments in start-ups that qualify as a “small company” and for investments in
starter funds, the personal income tax reduction amounts to 30% of a maximum
investment of EUR 100.000 per investor per taxable period. A tax reduction of 45% is
granted for investments in a micro-undertaking as defined in EU accounting directive
2013/34.

The total amount of the investment qualifying for a tax exemption may not exceed
EUR 250.000 per start-up. This threshold has been criticized as it is not in line with the
above mentioned prospectus exemption threshold which is set at EUR 300.000.
Another fiercely criticized (anti-abuse) limitation is that the management of the start-
up cannot benefit from the exemption. This amounts to discouraging the management
of making equity investment in its own company! Indirect investment by the
management, through management companies, is also excluded.

The law sets a number of additional conditions to qualify for the tax exemptions:

1. The exemption is only available for investment in qualifying companies,
not in business held by private individuals;

2. The shares of the small company must be registered shares;
3. The shares must be acquired at incorporation or pursuant to a capital
increase;
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4, They must be held at least 4 years (safe transfer due to decease of the
investor). In case of early transfer, the benefit of the tax reduction is not
lost but proportionally reduced to the period of ownership vs. the 48
months’ period;

5. Investments in kind are excluded from the scope of the tax shelter
exemption. The capital of these shares must be fully paid up;

6. Some companies are excluded from the scope of the tax shelter
(companies in reorganization, listed companies, finance and investment
firms, real estate companies, etc.);

7. The funds invested cannot be used for the distribution of dividends, for
acquiring financial assets or onwards lending;

8. The tax reduction is further capped to 30 % of the shares of the
company per investor. If the investor as a higher stake in the company,
he will not benefit from the exemption above for any shares held above
the 30% cap.

The tax reduction is only available to private individuals (investors,) not to companies.
An individual may benefit, through various qualifying investment of up to EUR 100.000
tax reduction per taxable period.

“Starter funds”, means funds that invest at least 80 % of their assets in starters and are
regulated by the FSMA (i.e., the Belgian Financial Services and Market Authority).
These have not been approved yet.

Only shares issued by small companies qualify. These are companies as defined by
article 15 of the Belgian Companies Code. The company must be small in the year of
issuance when the investors benefit from the tax exemption. Small companies are
considered qualifying start-ups if they are no older than 4 years. They must be
registered in the EEE.

The 45% reduction is available to the smallest companies, so -called “micro
undertakings”. This is an undertaking that has (i) maximum 10 employees, (ii) a
turnover of maximum EUR 700.000, and (iii) a total balance sheet value not exceeding
EUR 350.000. Small and medium sized undertakings benefiting from the 30% reduction
are undertakings which have (i) maximum 50 employees, (ii) a turnover of maximum
EUR 40.000.000, and (iii) a total balance sheet value not exceeding EUR 20.000.000.

2.2.2  Withholding tax exemption on loans

Individuals who provide a loan to a start-up (as defined above) will benefit from a
complete withholding tax exemption on interests produced by the first tranche of
maximum EUR 15.000 of that loan. The maximum exempted amount is to be
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understood per taxpayer per year. The withholding tax rate on interest of most loans
in Belgium is of 25% and will be increased to 27%.

The (exempted tranche of the) loan must have a maturity of at least 4 years. Unlike
what is the case for the tax shelter for equity investments, both start-up companies
and individuals can benefit from exempted loans as long as they meet the criteria of a
small company (as defined above). These companies may not be registered for more
than 48 months at the Crossroads Bank for Enterprises.

Also unlike what is the case for the tax shelter for equity investments, managers
granting a loan to their own start-up may benefit from the withholding tax exemption.
The loan must be provided through a regulated Crowdfunding Platform. There are no
regulated Crowdfunding Platforms yet in Belgium. It is our understanding that as long
as the Government does not further implement this provision to define the condition a
Crowdfunding Platform must meet to be approved, the FSMA will not register any
Crowdfunding Platform for tax sheltering purposes. As a result, the withholding tax
exemption is not yet available for investment through regulated Crowdfunding
Platforms.

3 Further recent developments considering RES Projects market in Belgium

The share of energy originating from renewable sources in Belgium was approximately
7.9% in 2013. In comparison, this figure was about 12.4% in Germany and 14.2% in
France. Belgium must achieve 13% renewable energy sources by 2020. It will probably
not achieve more. This has already been confirmed by the Walloon region which now
sets the target at 13% for 2020 and 20% for 2030. Flanders’ target for 2020 is set at
10,5% and Brussels at 3%.

The main developments in the market concerns the management of the consequences
of the fact that solar panels and some other RES Projects have been overly subsidized
through premium’s and green certificates. This left the regions, which are now
competent, with a financially unsustainable system.

In Flanders, from 14 June 2015 new solar panels of maximum then 10 kW will not
benefit from green certificates anymore. Moreover, the cost of past subsidies for solar
panels will be recovered from consumers through an increase of the electricity
distribution charges and a special levy which will increase electricity cost substantially.
Also the electricity price is going to increase further to finance additional quota of
green certificates.

Since July 1, 2015 prosumers with a decentralized production plants < 10 kW (solar
panels, cogeneration plants, wind turbines) and a backwards running meter pay an

additional fee for the use of the distribution network.

A similar but softer approach is taken in the Walloon region. The Qualiwatt Premium
for solar panel is reduced for 2016 by an average 90 EUR/year. In general, premium
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level decreased in 2015. The government also took measure to further support
biomass installations which threatened to be shut down at lower levels of support. In
April 2015, the Walloon government decided for financial reasons to decrease its
targets of renewable energy productions

In Brussels premium level were stable in 2015 but in 2016 premiums for many types of
RES Projects have been cancelled. Also it was proposed to cancel metered
compensation in exchange for an increase of green certificates allocated to solar panel
production.

4 Regulation of Crowdfunding in Belgium
4.1 License as in investment service firm
4.1.1 Equity Model / Lending Model

The Act of 6 April 1995 (as amended) regulating investment firms, which implements
MIFID, defines “investment services” inter alia as the reception and transmission of
orders in relation to one or more financial instruments, the execution of orders on
behalf of clients, investment advice and the placing of financial instruments with or
without a firm commitment basis.

“Financial Instruments” include securities such as shares, bonds and other debt
instruments. The definition of financial instrument used for the regulation of
investment firms is narrower than that of “investment instruments” under the
Prospectus Act, Investment instruments encompasses all types of instruments
(including debt instruments) permitting financial investments, whatever the nature of
the underlying assets.

With respect to the placing of Financial Instruments, the Banking, Finance and
Insurance Commission (CBFA, the forerunner to the FSMA) clarified in a 2004 board
report that the following factors are indicative that a regulated “placement service” is
being offered:

e the existence of an agreement (whether written or oral) between the issuer
and the financial intermediary whereby the intermediary acts on behalf of the
issuer

e aconsideration paid by the intermediary to the issuer.

The CBFA has further indicated that these indicators are usually accompanied by the
financial intermediary providing marketing and advertising services, and “door-to-

door” selling to, or cold calling of, potential investors.

These indicators do not sufficiently clarify whether a Crowdfunding Platform will be
automatically deemed to provide “placement services” when it merely passively
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facilitates the placement of financial instruments. In particular, it has been pointed out
that most Crowdfunding Platforms do not actively promote the offered securities (no
road shows, no specific marketing devices, etc.). Usually, the issuer seeking the funds
does the promotion direct (through the communication modules offered by the
Platform and other social networks), while the Platform (management) often does not
actively participate in that promotion exercise.

The above discussion may soon be outdated as the April 2014 Crowdfunding
legislation, which modified the Prospectus Act, specifies that the persons or
institutions carrying out intermediation for public offers falling within the scope of the
“Crowdfunding exemption” (see above), are exempted from the obligation to be
licensed as a credit institution or investment firm. This exemption is likely to open the
door for equity Crowdfunding in Belgium.

Up to recently no licensed financial services firms or intermediaries offered
Crowdfunding services in Belgium. Recently KBC Securities (Bolero Crowdfunding)
entered the Crowdfunding market as first regulated investment firm. Other banks and
investment service firms have teamed up or partnered with existing Crowdfunding
Platforms (BNP Paribas Fortis Bank and Keytrade Bank with the Crowdfunding Platform
MyMicrolnvest, etc.).

The FSMA has further pointed out that Crowdfunding Platforms organizing a market
for the financial instruments offered through the Platform could be considered a
multilateral trading facility, which also requires a licence.

4.1.2 Donations or Rewards Model

The Donation and Rewards model is subject to very few regulations as it does not fall
within the scope of most financial regulations.

4.1.3 Bank monopoly for the collection of public savings

In principle, only credit institutions (and the like) are authorized to collect deposits and
other repayable funds from the public in Belgium (section 68b is Prospectus Act,
previously regulated under the Banking Act).

This is a fundamental problem as Crowdfunding Platforms often collect funds, which
they pay back to the crowd if the minimum target financing is not achieved. Luckily,
from the very inception of rewards based Crowdfunding, the FSMA has accepted that,
subject to certain guarantees and given the limited funds that each investor usually
invests in a Crowdfunding project (usually a few hundred euros), the funds stockpiled
by Crowdfunding Platforms are not considered as falling within the scope of the
banking monopoly.

In this respect, Crowdfunding Platforms need to build in adequate contractual and
other guarantees to make sure that the collected funds cannot be used for any other
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purpose than either reimbursing the investor (if the fundraising venture fails) or
investing in the project (in case of success).

In its earliest stage, because of that, Crowdfunding Platforms set up non-profit
organizations to collect the funds. The articles of association of these non-profit
organizations offered additional guarantees regarding the limited use that could be
made of the collected funds. Lately, it has been found to be sufficient for the general
terms and conditions of the Platform and the conditions of the specific account to
provide such guarantees, e.g. by using special escrow bank accounts.

Lending based Crowdfunding Platforms, whose core business is to obtain repayable
funds from the public through the issue of debt instruments, fall within the scope of
the banking monopoly.

They circumvent that monopoly either by collecting non-repayable funds (i.e., by
collecting the funds at the end, once the funding operation’s success is already secure
and it is certain that no funds need to be repaid) or by issuing a prospectus, as the
Prospectus Act provides for an exemption to the banking monopoly.

4.2 Prospectus requirements
4.2.1 Equity Model / Lending Model

The Prospectus Act defines a public offer as a communication to persons in any form
and by any means, presenting sufficient information on the terms of the offer and the
investment instruments offered so as to enable an investor to decide to purchase or
subscribe to these investment instruments, and which is made by the person who is in
a position to issue or transfer the investment instruments or by a person who acts for
the account of the aforementioned person.

The Prospectus Act requires the publication of a prospectus and the approval by the
FSMA for offers of investment instruments when the total investment offered is more
than EUR 100.000.

An offer of investment instruments does not qualify as a public offer, if:

1. it is addressed to fewer than 150 natural or legal persons per Member
State, other than qualified investors; or

2. the total consideration per investor and per offer is more than EUR
100.000, calculated over a period of 12 months.

As seen above, the new Crowdfunding Exemption introduced in the Prospectus Act
provides that the following operations do not qualify as a public offer of investment
instruments, if they are offers:

29



N\
(CROWDFUNDRES
N

e for a total consideration of less than EUR 300.000;
e with a maximum investment of EUR 1.000 per person and per project.

All documents concerning the offer must indicate the total value offered as well as the
maximum subscription amount per investor.

As the Crowdfunding Exemption is an addition to the Prospectus Act it is to note that
offers under the old exemption, i.e., for less than EUR 100.000 do not limit the allowed
investment per person to EUR 1.000.

In order to benefit from the Crowdfunding Exemption, the Prospectus Act provides
that the offeror is required to demonstrate to the FSMA that the public offer complies
with the conditions of exemption and this PRIOR to the offer. For continuous offers,
the offeror must demonstrate this each 12 months. The FSMA has put a notification
procedure in place.

The FSMA recommends to issuers benefiting from the prospectus exemptions to point
out to the public that the offer takes place without the publication of a prospectus and
also to stress the risks associated with the investment instruments offered.

Most (but not all) Belgian Crowdfunding Platforms operate within the prospectus
exemptions.

Most crowdfunded RES Projects in Belgium are structured through a cooperative
company. Registered cooperative companies benefit from another exemption under
the Prospectus Act.

To benefit from that exemption, the cooperative must register with the National
Counsel of Cooperatives, which requires fulfilling certain strict conditions.

The offer of securities from these registered cooperatives is exempted from the
prospectus obligation provided the total offer is of less than EUR 5.000.000 and for
those cooperative companies which aim to offer and economic and social advantage
for the private benefit of their shareholders, the offer must be limited so that a
shareholder can, as a result of the offer, only hold shares up to a nominal value of
maximum EUR 5.000.

RES cooperatives in Belgium have either issued a prospectus or used the above
mentioned exemption. The FSMA has reviewed multiple prospectus files from RES
cooperatives and made a special mention and comment in relation thereto in its 2011
annual report. The cooperative exemption regime was further modified by the law of
25 April 2014. The FSMA issued a communication in respect to these changes and prior
review of the exempted nature of these offers.
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It is worthwhile to mention, that aside of the exemption of the prospectus
requirement some social regulated cooperative companies can provide a tax
advantage to investors. Subject to certain conditions such as to pay out a dividend of
maximum 6% (art. 6 of the Royal Decree of 8 January 1962), dividends up to EUR 190
per shareholder — are exempted from withholding tax (for Belgian taxpayers).
Moreover, Belgian taxpayers benefit from a 5% reduction of its investment in the
cooperative’s shares. Conditions for such reduction is that the investment must be of
at least EUR 437.50 in 2015, the tax reduction is capped at EUR 320 in 2015 (for an
investment of EUR 6437.50), the shares must be registered and must remain in
possession of the investor for a continuous period of at least 5 years (except in case of
death).

4.2.2 Donations or Rewards Model

The Donation and Rewards model is subject to very few regulations as it does not fall
within the scope of most financial regulations.

4.3 Regulation of Crowdfunding under the AIFMD regime
4.3.1 Definition of AIF

Belgium implemented the European Alternative Investment Fund Managers Directive
(“AIFMD”), by the Act on Alternative Investment Funds Managers of 19 April 2014
(Wet betreffende de Alternatieve Instellingen voor Collectieve belegging en hun
beheerders— “the "AIFM Act") following its approval by the Parliament on 3 April 2014.
The AIFM Act came into force on 27 June 2014.

For the most part, the AIFM Act is heavily based on the directive. However, it imposes
more stringent rules on the managers of alternative investment funds marketed to the
public.

An AIF (alternative undertaking for collective investment (“alternatieve instelling voor
collectieve belegging” | “organismes de placement collectif alternatif”’) is defined as an
undertaking for collective investment, including investment compartments thereof,
which (i) raises capital from a number of investors with a view to investing it in
accordance with a defined investment policy and (ii) is not subject to the UCITS
legislation implementing Directive 2009/65/EC.

The AIFM Act applies to all Belgian funds which qualify as AlFs, such as real estate
closed-ended investment funds (sicafis/vastgoedbevaks1) , public closed-end private-
equity investment companies (openbare privak/pricaf publique), both of which were,
pursuant to the previous regulation (Act of 3 August 2012), already subject to a special
status and to supervision by the FSMA, as well as to funds which do not raise funds

1

Pursuant to the Act of 12 May 2014, Belgian real estate closed-ended investment funds (which are subject to the Act of 3 August
2012) have the possibility to remain outside the scope of the AIFM Act if they opt for the new regulated investment company
status (société immobiliére reglementée/gereglementeerde vastgoedvennootschap).
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from the public but are registered as institutional or private collective investment
undertakings and which were previously unregulated.

Finally, the AIFM Act applies to all AlFs which do not raise capital through private
placements and which are not yet subject to the Act of 3 August 2012.

Accordingly, the AIFM Act applies to the managers of these funds which solicit capital
from investors with a view to investing it in accordance with a defined investment
policy for the benefit of those investors.

The AIFM Act excludes certain types of funds from its scope and provides for certain
exemptions which may be helpful for managers of smaller or of certain specific funds.
As such, holding companies, institutions for occupational retirement provisions,
employee participation schemes/employee saving schemes, securitisation SPVs, family
office vehicles, joint ventures, supranational institutions, national central banks and
governments are excluded from its scope of application.

In addition to these exclusions, Belgium has opted to implement less stringent rules for
“small” AIFM'’s. As a result, the following AIFMs benefit from a lighter regime:

e AIFMs managing AlFs with total assets under their management of a value of
less than EUR 100 million; or

e AIFMs managing AlFs with total assets under their management of a value of
less than EUR 500 million (if the AIFs portfolios are unlevered and no
redemption rights exist during a period of five years following the date of initial
investment in each AIF).

All Belgian Crowdfunding Platforms, that would be considered an AIFM, will benefit
from the above “small” AIF exemption. The same applies to RES Projects financed
through Crowdfunding.

To conclude, the implementation of the AIFM Directive in Belgium seems unlikely to
impact Crowdfunding activities, since the criteria will generally not be met by
operating companies, project companies seeking funding or Crowdfunding Platforms.
Most will benefit from exemptions, or in worst case from the “lighter regime”.

4.3.2 Equity Model
4.3.2.1 Operating Company seeking funds

Pursuant to the Belgian AIFM legislation, an Operating Company seeking for funding
with the purpose of generating profit to its shareholders should not qualify as an AlF,
as the characteristics of AIF are not met. Usually such a company does not have a
defined investment policy for the benefit of the investors. RES Projects that operate

32



N\
(CROWDFUNDRES
N

energy production capacity (such has windmills or solar panels) should thus fall outside
the scope of the AIFM legislation.

4.3.2.2 Project Company seeking funds

With regard to a Project Company seeking funding, the Act does not apply to business
in which collective investments are not conducted in the form of an AIF. However, it
cannot be ruled out that a project company would constitute an AIF in the event that
the project company has several investors (at least two) and there is a collective
investment policy. This can be the case for companies acquiring equity participations
(in several) operating companies operating a RES Project. However, these AIF will
either benefit from the holding exemption or the lighter regime for small AIF.

4.3.3 Lending Model

Investments by means of debt or placement instruments are generally non-AlF
investments since the investors do not share liability for any losses — and therefore do
not invest in a collective investment undertaking.

4.3.4 Donations or Rewards Model

RES Projects can be structured so as not to offer any kind of revenue but instead non-
financial rewards in return. If the promised reward is electricity at a reduced price it
can be argued that the funds are not invested for the benefit of investors. The funding
therefore is not a collective investment undertaking.

4.3.5 Cooperatives

Most crowdfunded RES Projects in Belgium are organized through a cooperative
company. The AIFM Act does not exclude cooperatives from its scope. Two
cooperatives, with activities relating to alternative (mico-)financing, have already
registered as AIF with the FSMA (Alterfin and CCP-Icofin).

The FSMA has not yet clarified whether it considers that cooperatives can be
considered as pursuing a defined investment policy. It is likely they can.

4.3.6 Crowdfunding Platforms

Concerning the AIFMD regulation impact on Belgian Crowdfunding Platforms, it should
probably be minimal, but it is too early to say. In its 2013 annual report the FSMA
stressed that it indicated to a Crowdfunding Platform that it would again review
application of the AIFMD provisions after implementation of the AIFMD Act. In the
FSMA'’s view application would depend on the scope of the holding exemption under
the AIFMD.

Although holding companies are excluded from the scope of the AIFM Act, this concept

will be interpreted narrowly. Platforms using special purpose vehicles to manage
investments on a discretionary basis could fall under the AIFMD.
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4.4 Payments Services

Any transfer of funds through a Crowdfunding Platform or payment operations
executed by a Crowdfunding Platform will generally constitute money remittance
services within the meaning of the Payment Service Act (Payment services are
regulated by Book 7 of the Code of Economic Law and the Belgian Payments Services
Act of 21 December 2009).

These activities are normally restricted to banks and payment establishments licensed
by the Belgian National Bank that have been granted the status of Payment Institutions
(section 6 of the Act).

If the Crowdfunding Platform falls within the scope of the Payment Services Act, i.e., if
the money transits through the Crowdfunding Platform’s bank accounts, it will have to
apply for a licence from the Belgian National Bank.

To avoid this burden and expense, Platforms usually rely on a third party, an external
provider or partner, for processing payments rather than acting as a payment
intermediary between the investors and the company seeking funding.

Most Belgian Platforms even avoid the cost of a payment services provider by having
the funds wired direct by the investor into the funded company’s account.
Cooperatives funding RES Projects work with an online subscription form. Payment of
the units follows then by way of a direct wire into the cooperatives bank account. Thus
most cooperatives and crowdfunded RES Projects avoid the use of Payment
Institutions.

Platform promoters will probably not be able to rely on the “sales agent” exemption
provided for in section 4(1°) of schedule Il to the Payment Services Act (“payment
transactions from the payer to the payee through a commercial agent authorized to
negotiate or conclude the sale or purchase of goods or services on behalf of the payer
or the payee”), as the chance is that, in the absence of steady relations with the
funded company, they will be deemed to be acting as a broker rather than an agent.

4.5 Possible additional regulations

Other common regulations to which the operator of a Crowdfunding Platform may be
subject include:

e Book VI Market Practices and Consumer Protection of the Code of Economic
Law (formerly The Act on Market Practices and Consumer Protection);

e Money Laundering Provisions (Law of 11 January 1993 as amended)

e Privacy legislation (Mainly Law of 8 December 1992)

34



N\
(CROWDFUNDRES
N

e The Consumer Credit Legislation (Now Book VII of the Code of Economic Law)

5 Regulation of RES Projects in Belgium
5.1 Regionalised structure of the energy market

Renewable energy policy is mainly a regional matter. Meaning that, aside of the
Federal government, the three regional governments (for Flanders, the Walloon region
and Brussels) have their say. The Federal government remains in charge of offshore
wind power (in the North Sea) and hydro power. Each of these political level has its
independent energy regulatory authority (the CREG for the Federal Level, the VREG for
Flanders, CWaPE for the Walloon region and BRUGEL for Brussels).

Promotion of electricity as a source occurs mainly through tradeable green certificates.
The system entails energy suppliers being forced to cover a share of their supply with
renewable energy. Each region sets its own priorities and certificates are not tradable
among regions (subject to a nuance for Brussels).

Electricity from renewable energy sources is given priority in both connections to and
use of the grid. This is also further regulated at regional level.

There are various reliable sources to better understand legislation of the regionalised
Belgian energy market. For the present section, we refer mainly to the websites of the
regulators (CREG, VREG, CWaPE and BRUGEL as well as to the Belgian overview from
Céline Najdawi and Melissa Wevers on www.res-legal.eu).

5.2 Regulation in Flanders

The Flemish region supports renewable energy mainly through green certificates and a
call system. Both these support systems cannot be combined. The Flemish government
reached the conclusion that some categories of green energy, such as solar panels and
wind energy were over subsidized. It significantly reduced available green certificates.
Prosumers still benefit from net-metering.

The economic sustainability of these incentive system is now guaranteed by a
monitoring system which on half-yearly or yearly basis determines a banding factor on
the basis of financial shortfall calculation. This calculation takes into accounts
parameters such as capital costs, fuel costs and electricity prices.

A banding factor is used to determine incentives in the most common renewable
technologies in Flanders: biomass, biogas, wind and solar energy. For heat
cogeneration this concerns mainly power plants with internal combustion engines,
steam or gas turbines. The banding factor determines the number of certificates one
obtains per generated green electricity.
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The local grid administration company must buy these certificates at a fixed price.
Distribution grid operators are obliged to finance grid expansion.

There is also a limited premium system in place which is offered by grid operators or
local municipalities. These fall outside the scope of the current review.

Subsidies are also available for companies investing in a listed eco-friendly technology.

The main regulatory provisions concerning Flemish energy policy are set in the Energy
Decree of 8 may 2009 and the Energy Decision of 19 November 2010, as regularly
amended.

5.2.1 Green Certificates

Owners of green power generation systems can receive green certificates. These have
a value and can be sold to the distribution system or electricity supplier. These
certificates are registered in a database of the VREG. A certificate is worth minimum
EUR 93 (since 2013).

A green power generation installation can receive green certificates in Flanders if:

1. The new production facility is located in the Flemish Region;

2. The new production facility generates electricity from a renewable
energy source;

3. The production facility technology fit in a representative project
category (e.g. solar or wind powered energy) or a project specific
banding factor has been specified;

4, The production facility was sufficiently tested.

No certificates are granted after the funding period. Most renewable energy
production technologies are eligible for green certificates.

The funding period is the period during which a facility is entitled to green electricity
certificates or cogeneration heating certificates. This period starts from the date of
commissioning or substantial modification of the production facility. Since 1 January
2013 the duration of the funding period for green facilities is determined by the
depreciation period used in the calculation methodology of the non-profitable peaks.
In calculating the non-profitable peaks the following depreciation periods are used and
recorded:

1. 15 years for wind turbines;
2. 10 years for all other facilities for which not profitable top was
calculated.
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The number of green certificates for facilities dating after January 1, 2013 is calculated
based with the banding factor. The net electricity generated from renewable energy
sources (EGSC) is multiplied by the applicable bandingfactor (BF) to determine the
number of green certificates (GSC) that are allocated (GSC = EGSC x BF). The VREG
provides the following example on her website (Wind-energy case — Wind turbine
bandingfactor 0.681 for a project with start date in 2015 this for a maximum power per
turbine of < 4 MWe). This means that 1469 kWh of electricity must be produced,
before the applicant receives one green certificate. If the bandingfactor is set to 0, the
producer does not receive green certificates.

Since 31 March 2013, exemptions for energy intensive industries have been
introduced.

Owners of renewable energy production facility (usually solar panels) with a maximum
installed capacity of 10 kW and a backward running meter are obliged to pay a yearly
grid use fee. A new tariff scheme is applicable since 1 July 2015. The tariff depending
on localization varies around 100 EUR/year (with increased VAT).

Distribution grid operators buy the certificates and pass the costs to consumers via
higher prices. A substantial increase of transport cost is expected in the coming years.

5.2.1.1 Green Certificates for solar panels

The support system for new solar panels installations (with a capacity up to 10kW) is
flexible and takes into account price evolutions. Each semester the authority assesses
what level of support is required to recover the investment in new standard solar
panels with a 5% return over a period Each semester a new banding factor is
determined for solar panels. if the correction factor is 1, a green certificate will be
granted for a power generation of 1,000 kWh. When the correction factor 0.5 is the
green certificate only awarded after producing 2000 kWh. When the correction factor
is set at 0 (temporarily) no aid is granted.

From 14 June 2015 onwards, new solar panel facilities of maximum 10 kW will not
benefit from any support anymore (Decree of the Flemish Government of 29 May
2015).

5.2.1.2 Green certificates for wind turbines on shore

The green certificate system for windmills is similar as the system for solar panels. The
minimum level of support for wind energy has also been reduced since 2013.

To place a wind turbine construction and environmental permits must be obtained.
Depending of the Depending on the size of the wind farm, the procedure for the
environmental permit is different.
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5.2.1.3 Heating cogeneration

Heating cogeneration certificates are granted on similar criteria as for solar panels for
facilities put in service after 2002. However, for production facilities installed before
2013 support is decreasing over a 4 years’ period. As a result, part of these certificates
are not accepted anymore.

5.2.1.4 Net-metering

Owners of renewable technology (usually solar panels) of less than 10 kW also benefit
from a metered compensation. Any electricity produced into the grid is deducted from
the electricity bill through a reverse running meter (net-metering). However, if an
installation injects more electricity than it has taken from the grid during a billing
period, this amount is not financially reimbursed. All renewable technologies are
eligible for net-metering.

5.2.2 Call green heat, waste heat, biomethane

Investments in:

1. Green heat from biomass (with a capacity of more than 1 MW);

2. Green heat from deep geothermal energy (with a capacity of over 5
MW);

3. residual heat; or,

4, bio methane production;

can apply for support under the call system.

The eligible investment projects are evaluated and ranked. The total available grant
amount is divided among the better ranked projects up till the capped budget is spent.

Support schemes cannot be combined. Applying for a call subsidy is not compatible
with benefiting from green certificates or the ecology premium

Next year’s budget includes

1. EUR 1,000.000 for installations producing green heat from biomass
capacity> 1 MWth

2. EUR 4 Million for installations that make use of green heat from deep
geothermal energy, capacity> 5 MW,

3. EUR 4,217,341 for installations for the utilization of waste heat;
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4, EUR 1,000.000 for installations for the projection and injection of bio
methane.

5.2.3 Ecology premium (EP-PLUS) and Strategic Ecology support

The Flemish government provides an ecology premium to companies investing in a
more environmentally friendly and energy efficient production process. The Flemish
government takes a portion of that investment for its own account.

Investments that can benefit from an ecology premium are mentioned in a limited
technologies list. An eco-class is granted to each type of technology, depending on the
environmental and energy benefits of the technology. There are 4 eco-classes (A to D).
The level of support granted varies with the eco-class. A new list of technologies is in
force since 1 July 2015

For non- standard environmental technology which cannot easily be listed on the
technologies list a separate incentive for “Strategic Ecology “project has been put in
place. This is meant for global and specific company projects.

Depending on the eco-class SME’s can benefit from up to 40 % funding of their
investment under the Strategic Ecology support fund and up to 25% funding under the
Ecology Premium system. For both systems the support is limited to up to EUR
1.000.000 over 3 years’ subject to availability of an overall budget for this kind of
support.

5.3 Regulation in the Walloon Region

As is the case for Flanders, the Walloon region came to the conclusions that some of
the subsidies regime were financially unsustainable. Hence the subsidy system was
redesigned and the system of green certificates limited

The energy policy of the Walloon government now emphasizes that the policy
includes:

e evaluation and adaptation at regular intervals of the amount support and use
of annual support envelopes by sector to avoid budgetary issues;

e a quicker reduction of the imbalance on the market for green certificates and
studying the possibility of supporting renewable energy through other

mechanisms that the market for green certificates.

Regional support includes energy subsidies, investment assistance for companies and
net metering. The generation of heat is promoted through investment assistance.
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In general, all renewable energy generation technologies except geothermal power
plants are eligible under the quota system. Small solar panels installations have been
excluded from the green certificate system.

The basic regulation on access of electricity from renewable energy sources is to be
found in the Walloon grid code and the regional electricity market decree. Electricity
from renewable energy sources is given priority in both connections to and use of the
grid. Each application for a connection to the electricity distribution grid shall be
submitted to the Distribution System Operator appointed to the area of the plant
operator. Connection applications for installations with a capacity over 25 MW must
be submitted to the Transmission System Operator Elia.

5.3.1 Qualiwatt premium

Up to 2013 solar energy production of less than 10 kW benefited from green
certificates through the “Solwatt” system. A certificate was granted per MWh. The
certificates were bought by either the Federal or the regional grid operator at
minimum EUR 65. The system was not sustainable.

The “Qualiwatt” system (adopted on 12 September 2013) consist in a direct subsidy for
photovoltaic installations up of to 10 kWp operating since after 1 March 2014.

The premium amount is set in advance by the CWaPE based on a methodology which
aims to obtain for an installation-type 3 kW a return on investment within an 8 years’
period. The amount of the premium calculated by CWaPE is therefore a function of the
distribution network to which the system is connected (different premiums per GRD).

An additional premium is granted to protected or fragile consumers. The amount of
the premium is reviewed each semester by the CwaPE. The premium is meant for
maximum 12.000 installations. The last published premium is of approximately EUR
600 for a 3 kW installation. The premium is capped for installations to up to 3 kW.

5.3.2 Net-metering

Prosumers (installation of up 10 kW) benefit from a net-metering mechanism.
Different kind of meters makes this possible, some for bigger producers having a night
and day tariff alow for compensation of surplus electricity added to the grid. The
compensation mechanism is based on the period between two meter-readings.

5.3.3 Green certificates for production facilities of more than 10 KW

Green certificates are now allocated based on a pre-reservation system in order to cap
the system. The allocation of green certificates was revised by decree of the Walloon
Government of 3 April 2014 and came into force on 1 July 2014. We do not discuss
previous systems that are still in place for older installations.
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Producers wishing to obtain green certificates must reserve green certificates from
within a total of certificates allocated per sector.

Moreover, from 1 January 2015, the number of certificates allocated per technology
sector are calculated according to a new methodology. The number of green
certificates to which the producer is entitled is now the product of its electricity
production by a factor Keco into account the investment made by a KCO2 factor
reflecting CO2 emissions and a conversion factor for the sectors hydropower,
photovoltaic and wind that takes the electricity price into account.

Once approved the project benefits from an automatic buyback guarantee of green
certificates from ELIA (grid operator).

The reservation system concerns:

e for solar PV whose power is greater than or equal to 10 kW all new production
approves after 1 January 2015;

e for other sectors (biogas, solid and liquid biomass, fossil cogeneration, wind,
hydro): all new production with the exception of units having obtained a final
permit before 1 July 2014 or units whose visit of compliance was made before 1
July 2014.

Certificates are approved for a 10 to 15 years’ period. Every quarter, the producer
transmits his metering readings to the CWaPE. On this basis, the CWaPE grants
certificates from the production unit. The Certificates are then tradeable. They have a
5-year validity period.

The CWaPE checks energy supplies on a quarterly basis. Based on this information,
providers and network operators are required to show to the CWaPE an amount of
certificates proportional CV to the amount of electricity supplied during the quarter.
The operators are fined EUR 100 per missing certificate.

An alternative to selling certificate is the purchase by ELIA as local grid operator at a
guaranteed minimum price of EUR 65: These certificates are then cancelled and cannot
be resold in the market. A guaranteed price has also been provided by the Federal
Government (TSO Elia). For example, for photovoltaic systems, the guaranteed price is
EUR 50 per MWh. These CV purchased by the TSO can be resold in the Certificates
market.

5.3.4 Inverstment incentives for undertakings

Pursuant to the decree of 11 March 2004 and within the allocated budget, the Walloon
Region grants a premium to and exemption from property tax for investment
programs in sustainable development.
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The solar photovoltaic segment no longer benefits from investment support. The same
applies to investment in biomethanisation with a unit capacity below 10 kW and wind
turbines with a capacity of more than 1000 kW.

5.3.5 Other direct subsidies

Other direct subsidies system exists. This is the case for combined heat and power
plants or for solar water heating. UREBA subsidies aim at supporting public bodies such
as towns and provinces in their initiatives to reduce the energy consumption of their
buildings. Projects using renewable energy sources are subsidised.

5.4 Regulation in the Brussels Region

The main incentive for green energy production in the Brussels region are the green
certificates. From 2016 onwards most subsidies supporting RES Projects have been
abolished.

In the Brussels-Capital region, access of electricity from renewable energy sources is
basically regulated by the Brussels-Capital distribution grid code and by the regional
electricity market ordinance. Electricity from renewable energy sources is given
priority in both connection to and use of the grid.

5.4.1 Green certificates

Most RES technologies are eligible for green certificates under a quota system in the
Brussels region.

The number of green certificates a supplier receives depends on the technology used,
the capacity of the installation and the green electricity actually produced. Green
certificates are awarded by the Brussels Energy Regulator (BRUGEL). Each electricity
distributor in the Brussels region must acquire a quota of green certificates on penalty
of being fined EUR 100 per missing certificate. He obtains these by producing green
electricity of by acquiring green certificates. The quota for 2016 is set at 5.1% and
yearly increases to up to 12% in 2025. Green certificates can under conditions also be
bought from the Walloon region.

Green certificates are awarded after the RES installation has been certified by BRUGEL.
The certified installation must provide savings of at least 5% CO2 compared to the best
conventional systems. One certificate is issued for every 217 kg of CO2 saved.

For heat cogeneration the analysis of the saving is subject to a relevance and feasibility
study. The Brussels Region awards more green certificates for cogeneration systems on
gas catering to collective dwellings provided that at least 75% of the heat is
redistributed to residential customers and the system allows for CO2 savings of at least
5% compared to a conventional installation.

Once an installation is certified, the certificates are awarded for a period of 10 years.
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Each year the number of certificates that are granted per MWh are reassessed for new
plants based on market conditions and this number is adjusted as necessary to ensure
the viability of the installation within a reasonable period of time. For photovoltaic
solar panels, the average payback time considered is seven years. The return on
investment period considered for cogeneration is around five years.

In the Brussels Capital Region, a green certificate is worth about EUR 85 and its price
has remained stable since the introduction of the system of green certificates in 2011.
The minimum price is set at EUR 65.

5.4.2 Net-metering

Prosumers of green electricity with an installation of less than 5 Kw can benefit from
compensation between the amounts of electricity taken from and injected in the grid
but up to the amount taken from the grid. Prosumers benefiting from net-metering
cannot receive a label of origins for quantities injected in the grid (Article 26bis of the
Decree of 6 May 2004 of the Brussels-Capital Government regarding the promotion of
green electricity and quality CHP).

5.4.3 Energy premium

Up to 2015 a subsidy was available for private individuals for the placement of
renewable energy installations such as solar panels or wind turbines. These have been
cancelled for 2016. Premium now mainly target heating installation, solar water
heating and energy savings installations.

5.4.4 Investment incentives for undertakings

Within the bounds of its available budget, the Brussels-Capital provides investment
assistance for companies which develop environmental projects, including investments
in renewable energy plants. Eligible are investments in photovoltaic installations for
the production of electricity as well as biogas and biomass CHP and tri-generation
plants for the production of heating, cooling and electricity. The eligible investment
amount also includes freight, installation and assembly charges. Moreover, the eligible
investment shall amount to at least EUR 7,500 and shall concern investments planned
within the Brussels-Capital region. The amount of the investment assistance depends
on the size of the company: Micro and small enterprises: 40 % of the eligible costs;
Medium enterprises: 30 % of the eligible costs; Large enterprises. 20 % of the eligible
costs. Moreover, the subsidy can be increased by 5 % if the company is certified Emas,
ISO 14.000 or « eco-dynamic enterprise». The amount of the investment assistance
cannot exceed EUR 80.000 per company and per calendar year. This is regulated by the
Decree of 2 April 2009 of the Brussels-Capital region regarding the promotion of
energy efficiency and energy production through renewable energy sources.
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5.5 Federal regulation and support

Support for renewable energy source from the federal government is limited to
support to an increase of the tax deductibility of investments in certain types of green
facilities. In 2015 the increase deductibility for investment in energy savings is of 13%.
A conditional reduction of certain levies and excise duties is also available.

Green electricity

The Federal Level which mainly deals with off-shore electricity and (some) hydropower
has also put in place a system of green certificates and certificates of origin. The
subsidy mechanism is adopted on proposition of the CREG which also deals with
market organization (Electricity Act of 29 April 1999). The mechanism establishes a
renewable energy repurchase obligation at a minimum price and resale obligation to
the manager of green certificates transport network attributed by the federal or
regional authorities.

The main regulation is the Royal Decree of 16 July 2002 concerning mechanism of
promotion of electricity produced from renewable energy sources (as amended mainly
in 2012).

Pursuant to article 14 of the Royal Decree of 16 July 2002, the electricity network
operator must as part of its public service mission, purchase green certificates at a
minimum price from producers of green electricity.

The prices are set as follows:

1. Offshore wind energy:

a) EUR 107 / MWh for electricity generated from facilities subject to a
domain concession and this for the production of the first 216 MW of
installed capacity;

b) EUR 90 / MWh for electricity from installations belonging to the same
domain concession and for the installed capacity exceeding the first 216
MW,

2. Solar production commissioned before 1 August 2012: EUR 150 / MWh;

3. for offshore facilities that generate electricity from water or tides: EUR
20 / MWh.

The obligation to purchase green electricity certificates produced from offshore wind
energy is defined in a contract approved by the CREG between the holder of the
domain concession and the network manager. The CREG approved contracts for the
purchase of green certificates concluded between ELIA SYSTEM OPERATOR SA (the
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network operator) and C-POWER SA, SA BELWIND and NORTHWIND SA (all off-shore
electricity producers).

The underwater cable necessity for off-shore electricity is also benefits from subsidies
for up to one 1/3 of its cost and up to EUR 25.000.000 over 5 years per project.

6 Conclusion

Crowdfunding of RES Projects remains limited by the stringent financial regulations
limiting the possibilities of Crowdfunding in Belgium. These two last years, the Belgian
Government took two initiatives which slowly and timidly open-up the Crowdfunding
market.

First, the threshold of the exemptions to the prospectus act was increased allowing to
offer up to EUR 300.000 to the crowd without having to publish a prospectus.
Secondly, a tax shelter was introduced providing for tax deductions for equity
Crowdfunding of start-ups and a limited withholding tax exemption for lending based
Crowdfunding. The system is not entirely in place yet but it is likely that these
incentives will make Crowdfunding much more popular. One hopes that the current
prospectus act exemption threshold will again be reviewed and increased.

Up to now, RES Projects have only to a very limited extent used Crowdfunding
Platforms. This is due to the fact that most RES Projects in Belgium make use of
registered cooperatives which benefit from lenient exemptions to the Prospectus Act
with the ability to collect up to EUR 5.000.000 without having to issue a prospectus.
These cooperatives also benefit from own tax incentives providing amongst others,
they limit benefit distribution. These incentives could be further combined with the
new tax shelter regime for Crowdfunding. The cooperative company structure is also
very well adapted to bundle a crowd together

In summary, it is likely that cooperatives developing RES Projects will continue to
develop under the existing regime for cooperatives which provides sufficient flexibility
(except for the registration requirements). They may incidentally and additionally
make use of Crowdfunding Platforms but are not dependent on the development of
these.

On the longer run (and this will take time) a harmonised EU Crowdfunding regulation
would be welcome. For the time being each Member State is providing for its own
Crowdfunding Exemptions and developing a specific national regime. These often
entail an obligation to register with the national financial markets authority.

As for the electricity market, the Belgian market is overly complex due to the
regionalised structure with different regimes existing along each other to cater to
limited populations. The main tendency for the moment, across the regions, is to
decrease support for some green energy sources and mainly smaller solar panels as
these have been over-subsidized. The cost of green energy is now, more than in the
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past, fully paid by the (smaller) final consumer. To remain competitive large industrial
energy consumers have been spared.

The transition has now just started and energy regulations will probably be subject to
fast and substantial changes at all regional levels.

7 Summary — Crowdfunding and RES Projects Regulation

Country Belgium

Summary

Recent e The most important development concerns the adoption
developments in of specific legislation which broadened the prospectus
Crowdfunding exemption for public Crowdfunding offers to 300.000
regulation EUR/year with a maximum of EUR 1.000 per investor.

Registered cooperative companies may now collect up to
EUR 5.000.000 without issuing a prospectus. Additionally,
tax incentives were introduced to support start-ups. The
regime caters to both equity and lending based
Crowdfunding.

Current / planned Crowdfunding Regulation

General regulation | e Crowdfunding Platforms facilitating direct investment in
financial instruments but under the Crowdfunding
exemption for public offerings will not need to be licensed
investment firms.

e Crowdfunding Platforms facilitating direct investment in
financial instruments operating outside the Crowdfunding
exemption for public offerings are likely to require a
licence under the Act regulating investment services firms
— authorization and supervision by the FSMA (or Belgian
National Bank, depending on the nature of their activities)
save if no compensation is charged for these services.

e Onward trading in financial instruments requires a licence

e Collection of limited public refundable funds does not fall
within banking monopoly if sufficient safeguards are
provided to guarantee that the funds will only be used to
refund the crowd or finance the project

e The Lending (and Rewards) Model uses debt instruments,
which are not regulated by the Act regulating investment
services firms.
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e The Donation Model is least prone to financial regulation.

Prospectus e Prospectus requirement for offering of investment
requirement instruments (a term broader than financial Instruments, as
it encompasses contract-based debt instruments).

e Thresholds: EUR 300,000 per issuer within 12 months, a
maximum of EUR 1.000 per project per investor.
Registered cooperatives may collect up to EUR 5.000.000

AIFMD-regulation e AIFMD has been transposed in Belgium but, those
Platforms’ not benefiting from the holding exemption, will
still benefit from the lighter regime put in place. Impact of
AIFMD will probably be low.

Payment service e Transfer of funds through operator may constitute money
regulation remittance service -> Belgian National Bank licence
required

e "Commercial agents" exemption probably does not apply
to Crowdfunding Platforms

Further possible e Book VI Market Practices and Consumer Protection of the
requirements Code of Economic Law (formerly The Act on Market
Practices and Consumer Protection);

e Money Laundering Provisions (Law of 11 January 1993 as
amended)

e Privacy legislation (Mainly law of 8 December 1992)

e The Consumer Credit Legislation (Now Book VIl of the
Code of Economic Law)

RES Projects Regulation

Electricity e The Belgian market is characterized by local regulations
regulation and different policies at regional level. The overwhole
applicable to RES renewable energy generation target is set at 13 % in 2020
projects for Belgium.

e As a general rule and subject to certain limitation
renewable energy is given priority in both access and use
of the grid.
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e There is no legislation that guarantee preferential access
to the grid to renewable energy in case of energy
curtailment

e The main policy discussions concern the limitation of
support schemes to renewable green energy.

e Planning construction and commissioning of new RES
Projects is subject to regionalised building and
environmental law (or federal law for certain projects)

Market Integration | ¢ RES Projects have been supported in the three regions
of RES Projects mainly through a quota system based on the allocation of
tradeable green certificates.

e Additionally, premiums and investments incentives
through increased taxed deduction further support the
development of RES Projects.

e The scope and level of funding available through these
support schemes has recently been limited to guarantee
the financial sustainability of the system.

e Tender based call systems are now being put in place to
allocate capped funding amounts.

Further regulatory | ¢ Due to the regional structure both federal and regional
sources regulations must be followed. Monitoring of these
regulations requires looking into overview provided by the
federal and regional regulators (CREG, VREG, CWaPE and
BRUGEL)

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model ("dos") | ¢ Increase of thresholds under the Prospectus Act.

e Exemption from most financial regulatory requirement and
limitations under these thresholds

e No overregulation of Crowdfunding Platforms.
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Aspects that e Thresholds for public offers are to low and limitation of
should be avoided allowed investment per investor even more so—not
("don'ts") competitive in compared to other EU countries. EU

harmonisation required.

e Exemption from prospectus Act for cooperatives to be
available to all cooperatives and not only subject to
adhering to the too stringent regime applicable to
registered cooperatives

Lessons learned for a possible harmonization of European RES Projects Regulation

Role model ("dos") | ¢ Preferential gird access

e Support to various funding schemes adapted per sector in
function of efficiency

e Incentives for decentralised electricity generation and

usage
Aspects that e Stringent environmental and townplanning regulation
should be avoided hampering development of RES Projects due amongst
("don'ts") other to NIMBY reactions.

e Oversubsidizing less performant RES Project sectors in the
absence of general renewable efficiency policy.

Alexis Wochenmarkt
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Ill. Bulgaria
1 Bulgarian market for RES Crowdfunding Platforms

The Bulgarian sector of the RES experienced important development since 2007. Due
to the existing of an attractive regulatory framework during years 2007-2010, and the
lucrative feed-in tariffs (FiT) a flood of investments was seen in 2008, with 450 MW of
new wind and solar capacity coming on line by 2010. In this way the share of
renewable energy sources (RES) in the total production of energy in the country rose
to 16 % by the end of 2010.

The sharp increase in investment in the sector from 2009 to 2013 can be attributed to
Bulgaria's decision to improve its renewable energy sector via laws encouraging
investment - the Renewable and Alternative Energy Sources and Biofuels Act (RAESB
Act), adopted in Bulgaria in 2007. It transposed the requirements of the Directive
2001/77/EC of the European Parliament and of the Council of 27 September 2001 on
the promotion of electricity produced from renewable energy sources in the internal
electricity market. Since then the legal environment evolved to allow the increase of
the share of RES energy in Bulgaria.

Additional support measures were planned within the operational programme of
Bulgaria for the period 2007 — 2013. Pursuant to Directive 2009/28/EC on the
promotion of the use of energy from renewable sources Bulgaria was required to
achieve a 16% share of renewable energy of total internal energy consumption by
2020, whereas in 2012 it reached 17,9%.

1.1 Current RES Crowdfunding Platforms

Unfortunately, according to the information available, there are no projects dealing
with renewable energy sources (“RES Projects”) in Bulgaria, which are entirely financed
with funds raised from Crowdfunding platforms.

Traditionally the RES projects are financed with private capital funds, bank loans from
commercial banks, as well as through EU financial instruments implemented by the
local public authorities.

Amongst the capital funds, for example, is the Energy Efficiency and Renewable
Sources Fund (EERSF) - it was established through the Energy Efficiency Act adopted by
the Bulgarian Parliament in February 2004. The initial capitalization of EERSF is entirely
with grant funds, its major donors being the Global Environment Facility through the
International Bank for Reconstruction and Development (the World Bank)- USD 10
million, the Government of Austria - Euro 1.5 million, the Government of Bulgaria -
Euro 1.5 million and several private Bulgarian companies. The underlying principle of
EERSF's operations is a public-private partnership. The Fund pursues an agenda fully
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supported by the Government of Bulgaria, but it is structured as an independent legal
entity, separate from any governmental, municipal and private agency or institution.

Another fund is the Fund for Energy and Energy Savings (EESF) - the first fund in
Bulgaria, which invests in securitization of receivables under contracts for energy
efficiency. The Fund invests the funds raised in the so called ESCO contracts.

The Kozloduy nuclear power plant was funded by Kozloduy International
Decommissioning Support Fund, established by The European Bank for Reconstruction
and Development (EBRD) in June 2001. It was created when the European Commission
and other western European donors offered the Bulgarian government an assistance
program to cope with the early closure of the plant and the development of a
competitive energy sector. The Fund operates on the basis of a Framework Agreement
between the EBRD and the Bulgarian government, which has also been approved by
the KIDSF Assembly of Contributors and ratified by the Bulgarian Parliament. More
than EUR 170 million has been committed in contributions from the European
Community, Austria, Belgium, Denmark, France, Greece, Ireland, the Netherlands,
Spain, Switzerland and the United Kingdom.

The Kozloduy IDSF finances and co-finances selected projects for two main purposes:

e to support the decommissioning of units 1-4 of the Kozloduy nuclear power
plant, particularly through the provision of facilities for the storage and
treatment of spent nuclear fuel and radioactive waste in a safe and cost
effective manner.

e to address issues in the energy sector related to the closure of units 1-4 by
demonstrating ways to reform and modernize both the supply and demand
side of energy use in Bulgaria.

Another fund, supported by the EBRD is the Bulgarian Energy Efficiency and Renewable
Energy Credit Line (BEERECL). The EBRD, the Bulgarian Government and the European
Union offered the BEERECL credit facility from 2004 to early 2014. Bulgarian
companies received financial support to invest in energy efficiency or renewable
energy projects. The investments reduced the participating business’s operating costs
and enhanced their competitive position — while contributing to reducing energy
consumption or increasing production of sustainable, secure and reliable energy in
Bulgaria. The program supported interested businesses by offering energy audits and
developing sustainable energy project business plans — free of charge.

The Residential Energy Efficient Credit Line (REECL) Facility was established to provide
loans for energy efficiency home improvements. To help Bulgarian households reduce
their energy bills and consumption the European Commission, the European Bank for
Reconstruction and Development, and the Bulgarian Energy Efficiency Agency have
developed a EUR 40 million Residential Energy Efficiency Credit (REECL) Facility to
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provide credit lines to reputable Bulgarian banks to make loans to householders and
Associations of Home Owners for specific energy efficiency measures including double-
glazing, wall, floor, and roof insulation; efficient biomass stoves and boilers; solar
water heaters; efficient gas boilers; heat pump systems; building-integrated
photovoltaic systems; heat-exchanger stations and building installations; gasification
installations; and balanced mechanical ventilation systems with heat recovery.

The Structural Funds and the Cohesion Fund of the European Union were also used as
tools for financing of RES Projects in the country.

1.2 RES Projects existing in Bulgaria

Currently over 1500 companies are involved in RES projects in Bulgaria, dealing with
solar parks, windmill parks, hydro plants, commercial power plants, biomass and
biofuel projects etc.

2 Recent regulatory developments regarding Crowdfunding regulation in
Bulgaria

In connection with the abovementioned lack of RES Projects financed via
Crowdfunding on the territory of Bulgaria, currently there are no existing legislative
regulations and mechanisms outlining the RES Crowdfunding framework in the
country.

3 Further recent developments considering RES Projects market in Bulgaria

There are several organisations (mainly non-governmental) in RES sector aiming to
develop and maintain the wind and solar energy domain. Among them we could
mention the Bulgarian Photovoltaic Association (BPVA), established in 2009 (with more
than 400 members at present — different companies, dealing with RES energy projects)
acting for the creation of a favourable environment in this sector.

The members are companies with different profile — producers of solar panels,
designers, installers, investors in the construction of photovoltaic power plants, project
developers, financial institutions, investment companies and consultancies. BPVA’s
mission is sustainable, low-carbon, modern and corresponding to the European
standards energy sector.

BPVA'’s objectives are:

e stability and predictability of the legal and regulatory framework for investors
in renewable energy;

e fullimplementation of the Third Energy Package of the European Union;

e promotion of the benefits for Bulgarian citizens and the perspectives for the
country from the creation of the European Energy Union;
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e support by the national institutions of the new climate and energy targets of
the European Union by 2030;

e increase the share of renewable energy in consumption to 50%;

e promote the positive effects for society from the production and consumption
of green energy (in terms of climate, health and environment);

e improvement of the conditions for new investments in renewable energy.

Another non-profit organization is the Association of Producers of Ecological Energy
(APEE). The APEE was established in August 2004 by 16 companies willing to invest in
ecological power plants in Bulgaria. The Association took the challenge to help and
protect the private initiative of the Bulgarian and international investors, representing
their economic and branch interests to the state authorities and other organizations.
The Coalition "Alliance of the producers of ecological energy — BG" was established in
2007 as a non — profit entity aiming to participate in socially helpful activities. Its
objectives include the following:

e To develop and realize initiatives in the sphere of the power production
through developing and supplying ecological and economic advantageous
decisions on the base of applying programs for power engineering
development.

e To cooperate for achieving economic effectiveness in the production of
ecological energy.

e To cooperate for saving the environment and developing the social receptivity.

e To popularize studying, projecting and exploiting activities of the power
facilities.

e To protect the rights and interests, the authority and the high repute of its
members while accomplishing collaboration between them and other
professional and social organizations and local and civil authorities, medias and
civil organizations.

These organizations are consistently involved with the processes within the RES
projects, their main purpose being to establish sustainable market and legal
environment for successful development of the sector.

Therefore, they are expected to have a significant impact on the future legislative,

market and financial improvement with respect to the Crowdfunding platforms
expansion.
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4 Regulation of Crowdfunding in Bulgaria

After reviewing the current applicable Bulgarian legislation (as of December 2015) and
the available public information provided by the competent state authorities in this
regard, we can confirm that there are no explicit regulations in the field of
Crowdfunding financing being adopted yet.

Notwithstanding the above, upon development of this legal institute in Bulgaria, the
following legal framework could be applied in future to the already existing types of
crowd-funding:

1. Law on Credit Institutions & Law on Payment Services and Payment
Systems

In general, pursuant to Art. 2 and 3 of the Law on Credit Institutions a legal entity is
treated as a credit or a financial institution in any case it provides to the public
financial services including payment services within the meaning of the Law on
Payment Services and Payment Systems.

Financial institutions which are not subject to license under another special legal act
are required to register in the Financial Institutions Register maintained by the
Bulgarian National Bank (BNB) — the institution, supervising their activity. BNB shall be
also competent to exercise control to payment service providers as defined in the Law
on Payment Services and Payment Systems.

In summary, notwithstanding the type of the Crowdfunding platform, the operator of
the platform shall be required to meet the prerequisites of at least one of the
abovementioned legal acts.

2. Public Offering of Securities Act & Markets in Financial Instruments Act

In case the Crowdfunding platform offers an equity model it could fall within the legal
framework of the Public Offering of Securities Act or the Markets in Financial
Instruments Act.

Legal entities providing public offering of securities shall be required to register as a
public joint-stock company and to comply with the requirements for those companies
under the Law.

The companies which publicly offer securities to investors are generally subject to a
prospectus requirement as per Art 78 of the Public Offering of Securities Act. These

rules do not apply to the following types of offering:

e the securities are offered solely to qualified investors;
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e the securities are offered to fewer than 100 natural persons or legal entities in
Bulgaria or to fewer than 100 natural persons or legal entities in each other
Member State;

e the minimum consideration to acquire the securities amounts to the BGN
equivalence to EUR 50000 per investor, for each separate offer;

e the denomination of the offered securities per unit amounts to at least the
BGN equivalent to EUR 50000;

e the total consideration of the offered securities is less than the BGN equivalent
to EUR 100000, which limit shall be calculated within a time period of one year.

Legal entities facilitating public offering of securities or investment products could
have been required to register as an investment intermediary under the Markets in
Financial Instruments Act.

The Financial Supervision Commission is responsible to supervise the public offering of
securities and to exercise controlling activities in order to prevent and terminate legal
violations in view to ensure protection of the interests of investors.

Other applicable laws related to the activities of the crowd-funding platforms might be
the Commerce Act, the Law on Measures against Money Laundering and the Currency
Act, in regard to the bank transfers regulations, as well as the different lending models,
including between related parties.

With regard to the management of the alternative investment funds (AlFs) a new
chapter has been adopted in the Law on Collective Investment Schemes and Other
Undertakings for Collective Investments which provides for detailed regulation of the
activity of the fund managers, including their registration/licensing, requirements for
their organization, terms and conditions in case of trans-border management. The
competent body which shall regulate and supervise the activities of AlFs and their
managers shall be the Financial Supervision Commission. Nevertheless, pursuant to the
Law on Collective Investment Schemes and Other Undertakings for Collective
Investments, the Crowdfunding financing does not fall within the scope of its
application. It shall apply to closed-end investment companies, as far as the special
investment purposes companies are excluded of the scope of application of the
Directive.

Recent developments of the Crowdfunding Market in Bulgaria

During the last 12 months there were several new projects in Bulgaria regarding
Crowdfunding:
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There are two new Bulgarian platforms — www.tramplin.bg and www.krile.bg —
connected to each other, eager to overcome the current problems existing in the
Bulgarian Crowdfunding field and willing to offer all the necessary conditions for active
development projects. Tramplin.bg was initially designed to support projects with
mainly social purposes, whereas krile.bg was designed for commercial projects of
people who want to start a family business.

Another platform was established during the last year — www.propertyclub.eu — this is
an online marketplace where potential investors are given the opportunity to invest in
real estate projects.

5 Regulation of RES Projects in Bulgaria
5.1 Legal framework between 2007-2010

The Renewable and Alternative Energy Sources and Biofuels Act (RAESB Act) was
adopted in Bulgaria in 2007. This legal act allowed the development of the RES in
Bulgaria. It transposed the requirements of the EC Directive 2001/77. Until the
transposition of the Directive 2009/28/EO in 2011 it was the main legal act for the
promotion and consumption of RES in Bulgaria.

Various measures, such as priority connection to the grid, subsidised FITs, financial
incentives for the construction of RES, etc. were put in place under the RAESB Act.
Since 2007 Bulgaria has its differentiated FiTs support regime in place with obligatory
purchase of RES energy, priority connection of RES generation to the grid, long-term
power purchase agreements and limited annual FiT adjustments. The State Energy and
Water Regulatory Commission assumed the commitment to purchase alternative
energy at a higher tariff and for the specific duration (12 years or 15 years, according
to the legal modifications). Suppliers refusing to accept renewably-produced electricity
were fined up to 500 000 euros in response to renewable power producers' reports of
difficulty in grid connection. The RAESB Act also established an obligation to purchase
and dispatch electricity from renewable sources. System operators are contractually
entitled against the grid operator to the purchase and transmission of all electricity
from renewable sources supplied (§ 18 par. 1 item 2 RAESB Act).

5.2 Legal framework between 2010-2015

In 2010 Bulgaria adopted new legislation about the RES projects, changing the
conditions for the support of the sector in terms of preferential prices, terms and
introduction of guarantee payments. The explanation of this policy could be seen in
the Ministry of Energy report. The evaluation of Ministry of Energy is that the
introduced with the 2007 law support measures for the RES — preferential prices,
compulsory buying, long term contract, etc. led to very high interest about the
production of RES based electricity. This causes several problems such as: the
announcement of too much investment intentions for solar and wind parks, not in
compliance with the capacity of the energy system of the country; the cases of RES
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projects in preserved or other sensitive areas without the necessary authorizations,
the need to change the statute of agricultural lands and the fact that many potential
investors were not prepared to fully support their investment.

According to the experts of the RES-Integration project, “The new RES Act now
abolishes the priority access to the grid for RES producers completely. The law places
renewable energy behind all other kinds of energy. The law envisages stopping the
application of the support mechanism after the indicative target for Bulgaria is
achieved. This measure is in direct violation of EU directives. Another serious barrier is
the fact that RES investors will find out the price at which they will be selling their
energy only after the construction of their power generating facilities is completed”.

In 2011 the Parliament adopted a new, rather restrictive Renewable Energy Sources
Act (RES Act) in response to the significant rise of the percentage of the energy,
produced via renewable sources. The eligibility period for FiTs for wind and solar
photovoltaic (PV) was reduced. The main reason for this legislative direction was the
prognosis for sharp increase of the cost of renewable support systems and grid
development, and the falling cost of renewables, especially solar. Following this
tendency after 2012 the new legislative measures brought the RES sector to a
significant decrease of the support for RES. These developments led to certain protests
from investors against the newly adopted rules, the lack of transparency in the energy
sector and the lack of predictability for their investment.

6 Conclusion

In view of future developments in the referred to sector, it should be pointed out that
there is a need to rely on the market mechanisms and to ensure that support
measures are transparent and equal for the potential investors. There is also a need to
simplify the complex administrative procedures, especially for small RES projects such
as roof installations.

Already when the new legislation adopted in 2011 was discussed, Bulgarian
Investment Agency (BIA) claimed that all producers of electricity, including from RES,
should pay to connect to the grid and not to continue to practice free of charges
connection at the expense of the investment capacity of the electricity system

BIA considers that there is a need of large societal consensus about the main directions
of the RES development that ensure sustainable development and competitive energy
prices for the industry and the households.

Due to the fact that Bulgaria has good wind, water and solar resources, especially in
the North-East, along the Black Sea coast and in the South-West Bulgaria, the country
has good potential for the development of RES projects. There are large solar
photovoltaic projects proposed, especially in the South, as well as biofuel and biomass
projects to be released in the near future. Therefore, through reasonable legislative
mechanisms and proper quality and financial control in the sector, there are good
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future perspectives for the development of the RES projects in Bulgaria, including
through the support of the Crowdfunding market platforms. The latter have not been
utilized essentially as of this date. It is important that this type of funding mechanism
finds finally a regulatory base in Bulgaria and later on to be included in the
harmonisation process of renewable electricity policies within the European Union.

7 Summary — Crowdfunding and RES Projects Regulation

Country | Bulgaria

Summary

Recent develop- e There are two new Bulgarian platforms — www.tramplin.bg
ments in Crowd- and www.krile.bg — connected to each other, eager to
funding regulation overcome the current problems existing in the Bulgarian

Crowdfunding field and willing to offer all the necessary
conditions for active development projects. Tramplin.bg
was initially designed to support projects with mainly social
purposes, whereas krile.bg was designed for commercial
projects of people who want to start a family business.

Current Crowdfunding Regulation

General e The operator of the platform may be required to be
regulation licensed / registered either as a financial or a credit
institution by the Bulgarian National Bank in accordance
with the Law on Credit Institutions, respectively with the
Law on Payment Services and Payment Systems.

e Legal entities providing public offering of securities shall be
required to register as a public joint stock company in
compliance with the Public Offering of Securities Act.

e Legal entities facilitating public offering of securities or
investment products could be required to register as an
investment intermediary under the Markets in Financial
Instruments Act.

e The Financial Supervision Commission is responsible to
supervise both the public offering of securities and the
investment intermediaries.

Prospectus e Prospectus requirement for companies which publicly offer
requirement securities to investors

e Threshold: EUR 100.000 per issuer within 12 months
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AIFMD-regulation | e¢ With regard to the management of the alternative
investment funds (AlFs) a new chapter has been adopted in
the Law on Collective Investment Schemes and Other
Undertakings for Collective Investments which provides for
detailed regulation of the activity of the fund managers,
including their registration/licensing, requirements for their
organization, terms and conditions in case of trans-border
management. The competent body which shall regulate
and supervise the activities of AlFs and their managers shall
be the Financial Supervision Commission.

e Pursuant to the Law on Collective Investment Schemes and
Other Undertakings for Collective Investments, the
Crowdfunding financing shall not fall within the scope of its
application.

e |t shall apply to closed-end investment companies only, as
far as the special investment purposes companies are
excluded from the scope of application of the Directive.

Payment services | ¢ Transfer of funds through operator may constitute money
regulation remittance service — in future, the operator of the platform
may be required to be licensed / registered either as a
financial or a credit institution by the Bulgarian National
Bank in accordance with the Law on Credit Institutions,
respectively with the Law on Payment Services and
Payment Systems.

Consumer credit e At present, lending agreements, including between related
regulation parties or between a local and foreign entities are subject
to a registration under the Currency Act in a special register
at the Bulgarian National Bank.

Further possible | ¢ The Commerce Act
require-ments
e The Law on Measures against Money Laundering

e The Currency Act

RES Projects Regulation

Electricity e Energy Act and Renewable Energy Sources Act (RES Act) —
regulation

applicable to RES | ¢ Amendments as of 7th March, limiting the FiT scheme;
Projects
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Amendments as of 24th July imposing a retroactive fee of
5% on all electricity producers

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model
(Ildosll)

Adoption of explicit legal regulation of Crowdfunding in
Bulgaria which shall set clear and simple rules and
procedures

Measures for protection of the investors in Crowdfunding
projects should be adopted

Measures for increase of people’s trust in Crowdfunding
projects should be taken having in mind the impact of the
financial pyramid schemes which have caused substantial
turbulence in Bulgaria and in the other Balkan countries in
the 90s

Aspects that
should be avoided
("don'ts")

Lack of legal framework, including clear rules about the
protection of intellectual property over the Crowdfunding
projects exposed in Bulgarian platforms, clear contractual
rules between the platforms and the investors

Decrease of the administrative burden for the investors and
the business, including licensing exemption in certain cases

Lessons learned for

a possible harmonized European RES Projects Regulation

Role model
(Ildosll)

Adoption of explicit legal regulation of Crowdfunding in
Bulgaria which shall set clear and simple rules and
procedures

Incentives for RES Projects

Adoption of citizen participation models for small RES
Projects by explicit and simple rules

Popularisation of the RES Projects in the society having in
mind the latest adopted restrictive RES Act in Bulgaria, the
lack of transparency in the Bulgarian energy sector and the
lack of predictability for the investments in the sector
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Aspects that e Lack of clear and simple rules
should be avoided
("don'ts") e Lack of transparency in the Bulgarian energy sector

e Lack of predictability for the investments in the RES
Projects

Lack of control over the state authorities as regards proper
implementation of the RES Projects in Bulgaria
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IV. Croatia
1 Croatian market for RES Crowdfunding Platforms

Projects dealing with renewable energy sources (“RES Projects”) are beginning to get
more and more attention in Croatia, as from the regulatory, but also from the
entrepreneurial aspect. However, the market for Crowdfunding platforms specialized
in funding RES Projects (“RES Crowdfunding Platforms”) is still practically non —
existent, with barely a few exceptions. This is mostly due to the fact that Crowdfunding
in general is still not fully integrated as an instrument of gathering funds for realization
of projects, despite certain attempts to familiarize the general public with its benefits.

1.1 Different investment models

The rare successful RES projects funded through Crowdfunding in Croatia indicate
practice through international platforms (such as IndieGoGo) with energy cooperatives
(energetske zadruge) as project holders. In light of the investment model this example
was set up as a reward — based one, in the form of certain gifts made by local citizens
as a non — monetary reward for the investors. This model could undoubtedly be
combined with the Donations model.

Energy cooperatives function as associations of local actors (individuals, companies,
public institutions etc.) who combine their efforts to develop RES projects, especially
concerning those that are owned by the local community. They are governed by the
general provisions of the Cooperative's Act (Zakon o zadrugama) such that all the
participants have equal rights with respect to decision making. Members can only be
natural persons or legal entities which are either directly involved in the cooperative's
conduct, do business through the cooperative, use its services or in any other way take
part in achieving the goals set by the cooperative or allocate a specific amount set
forth by the cooperative. This legal instrument is becoming popular because it provides
a platform for achieving common goals, especially in local/regional communities by
uniting their actors, decreasing the individual investment risks and dividing the project
gain. Due to the involvement of the local community, the model also has the potential
to minimize the NIMBY (“Not In My Back Yard”) effect.

As the cooperatives usually also obtain finance for their RES projects via bank loans
there is a significant probability for the development of the Lending model for possible
CrowdFundRES platforms in the future.

1.2 RES Projects

The best known RES project set up by means of Crowdfunding was the so called
“Energy self-sufficient” primary school in Zaostrog. The project was initiated by an
energy cooperative which managed to accumulate funds through the IndieGoGo
Crowdfunding platform. The goal was to accumulate funds in the amount of USD
10,000.00 in order to put up a solar panel with which they would be able to produce
electricity and to invest any surplus in other matters of efficiency, as additional lighting
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and isolation of the rooftop. The project was successful and set a good example of how
RES projects can be successfully undertaken by way of Crowdfunding.

2 Recent regulatory developments regarding Crowdfunding regulation in Croatia

Crowdfunding in general is, as stated before, inadequately dealt with in legislation. No
acts have been enacted specifically in relation to Crowdfunding. Instead, general
legislation applicable to business financing is applicable. There exists no published case
law on the application of such general legislation in the context of Crowdfunding. The
only administrative review of Crowdfunding practice is stated in a non-binding
assessment by the Tax Administration set forth on an official request to assess the
application of tax regulation on the management of Crowdfunding. The assessment
merely quoted the applicable tax rules regarding donations, VAT and corporate income
tax, without going into details regarding the specifics of Crowdfunding platforms.

Civil organizations put much effort on pointing out the advantages of Crowdfunding
through media, blogs and potential projects which could raise public awareness,
participation and, ultimately, investment by way of Crowdfunding. Among the most
popular sites on Crowdfunding is Crowdfunding.hr, which is a blog with news about
Crowdfunding in Croatia, analysis, reports and pending projects. «Crowdfunding
academy» an initiative, backed by the United Nations Development Programme in
Croatia, is also active, as well as the non-profit organization Brodoto which plays a
notable role in the promotion of Crowdfunding through education and support. The
Zagreb Crowdfunding Convention in September 2015 also raised considerable interest
gathering a lot of entrepreneurs on the Crowdfunding issues.

Interestingly enough, some world known Crowdfunding platforms served as an
excellent platform for projects originating from Croatia, with a total of more than HRK
2,750,000.00 (about EUR 370,000.00) of accumulated investments. Among those,
projects centered on technology and innovations have caught most of the investor's
eye.

Croinvest.eu and Doniralica

The only currently active Croatian Crowdfunding platforms are Croinvest.eu and
Doniralica, both of recent date. Croinvest.eu is the first Croatian Crowdfunding
platform, which was set up for financing entrepreneurial and infrastructural projects as
well as projects of public interest, with a special emphasis on European Union funds.
The platform is open to all natural persons with legal capacity and legal entities as well
as for “all foreigners willing to invest in Croatia”. In summary, it enables donating
funds, investing in exchange for a non-monetary reward, classical loan or investing in
exchange for shares in the pending company or through a silent partnership
agreement (Tajno drustvo).

Doniralica accumulates funds primarily for the activities of the civil sector. The model is
based on regular donations. Doniralica is a hybrid between a Crowdfunding platform
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and a typical charity organization. The project holder must describe its pilot project, lay
down its financial goals, duration of the funding campaign and then promote the idea.
The project holders are mostly associations which have registered seat in Croatia, have
adequate capacities for the realization of stated projects and are in awe with the
principles of Crowdfunding.

3 Further recent regulatory developments considering RES projects market in
Croatia

As of 1 January 2016 the Act on Renewable Energy Sources and High-Efficient
Cogeneration (Zakon o obnovljivim izvorima energije i visoko ucinkovitoj kogeneraciji)
shall be applicable. The Act is intended to bring some changes that shall presumably
accelerate the development of RES politics, support and projects in general.

The Act is a reflection of the efforts on harmonization of the Croatian legislation with
the Acquis Communitaire (implementation of the Directive 2009/28/EC and the Energy
Efficiency Directive 2012/27/EU) and it represents a corner stone for the National
Energy Strategy. The target scenario of the Strategy is to have a 20% share of
renewable energy consumption in the overall energy consumption by 2020.

The Act on Renewable Energy Sources and High — Efficient Cogeneration

The Act on Renewable Energy Sources and High-Efficient Cogeneration (Zakon o
obnovljivim izvorima energije i visoko ucinkovitoj kogeneraciji), which shall come into
effect as of 1 January 2016, will bring some awaited amendments into the RES
industry, although professionals in the field have mixed opinions on how will this Act
turn out in practice. The Act is intended to achieve improvements in the sector of
managing incentives for production, introducing specific quotas in regard of RES,
setting up and management of a registry of projects, project developers and eligible
producers, introducing possibilities to build facilities on state property (either by
easement or building rights) and dealing with issues of international cooperation.

The most important changes are the following:

e Premium prices: the traditional feed in tariffs will be modified with so called
premium prices (premijske cijene). In practice this means that the future
producers of electrical energy from RES will have the opportunity to enter into
bilateral contracts for the repurchase of electrical energy at market value while
the Croatian Energy Market Operator (Hrvatski operater trZista energije) will
contribute with a premium which represents the difference between the
average price of energy production from RES and the market price.

e Introduction of the ECO balance group: membership in the newly established
ECO balance group (ECO bilan¢na grupa) shall be mandatory for all RES
producers entitled to a preferential purchase price or guaranteed purchase
price based on the existing Tariffs. The Croatian Energy Market Operator shall
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be in charge of this group and shall be responsible for the planning,
administration and reporting on management of the production plans. The goal
of this measure is a better regulation of obligations of eligible producers of
electrical energy based on RES so the balance of the electro energy system can
be efficiently restored if necessary.

e Possibility to build facilities on state property (easement or building rights):
producers based on RES can apply, at a public tender organized by the
government, to construct on state property electricity production facilities
using renewable energy or high efficient cogeneration. The main criteria on
which they will be assessed are the planned annual production of energy based
on RES, possible positive outcomes for the local community in the area,
participation of local community actors, planned employment of workers, and
issued certificates from government bodies on the development of the project.

e Takeover of surplus of electricity from purchasers with its own production: the
electricity suppliers are obliged to take over any surplus of electricity from
purchasers with their own production provided that they qualify as Preferred
Producers and comply with the technical conditions set out in the Act.

4 Regulation of Crowdfunding in Croatia

As stated before, there are no regulations (statutes, ordinances or bylaws) which
address Crowdfunding specifically. The analysis below addresses the relevant general
legislation and other legal instruments as applied to Crowdfunding.

4.1 Licence under the Croatian Capital Market Act
4.1.1 Equity Model

Crowdfunding platforms relying on the Equity model would be characterized as
investment companies in terms mean of interpretation of the provisions of the Capital
Market Act (Zakon o trZistu kapitala).Accordingly, pursuant to the Act, a licence from
the domestic Financial Services Supervisory Authority (Hrvatska agencija za nadzor
financijskih usluga) or in cases of credit institutions, from the Croatian National Bank
(Hrvatska narodna banka), is mandatory for providing “investment services and
activities” by means of Crowdfunding.

“Investment services and activities” (investicijske usluge i aktivnosti) as mentioned
above are defined as the brokering of business involving the purchase and sale of
financial instruments (investment brokering), the purchase and sale of financial
instruments in the name of and for the account of others (contract brokering), the
placement of financial instruments without commitment to take up those instruments
(placement of financial instruments), portfolio management, investment counselling,
safeguarding and administering investments (including custodial services).
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As the term “financial instruments” (financijski instrumenti) is critical in this
assessment, it is notable to outline that this term includes, among others;

e transferable securities,

e units in collective investment funds,
e money market instruments options,
e futures,

e swaps,

e forward rate agreements,

e other derivative instruments linked to securities, currency, interest rates or
returns.

On the other hand, transferable securities (prenosivi vrijednosni papiri) are defined as
securities which are transferable on capital markets and that they include bonds and
other forms of securitized debt, stock corporation shares and other equivalent
securities representing shares in the capital or in membership rights and any other
securities based on which a cash payment may be made as determined with reference
to securities.

When discussing the view of the Equity model one must also state that in practice the
available Croatian Crowdfunding platforms offer models which could fall out of the
scope of the Croatian Capital Market regulations, specifically when offering stakes
which are not transferable on capital markets, therefore being not required to obtain
mandatory licences from the Financial Services Supervisory Authority or the Croatian
National Bank. For instance, the models which are present in Croatia and could fall out
of the scope of the Act are the following:

a) investing in exchange for shares in the pending limited liability company.
The proportion of investment in the company's registered share capital
will correspond to the equity share. This process must be commenced
and managed in accordance with the Companies Act (Zakon o trgovackim
drustvima).

b) investing in exchange for stakes in a cooperative in which case the
investment is subject to the Cooperatives' Act, particularly in terms of
establishing, owning and managing of a cooperative. Members of a
cooperative have a duty to directly participate in the operations of the
cooperative, by doing business through the cooperative or otherwise
directly participating by achieving its goals. Also, in this case the size of
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the investment does not affect the voting rights as all members have
equal rights in this manner.

c) the silent partnership model (tajno drustvo) is mostly recommended by
the Croatian Crowdfunding platforms due to the fact that this scenario
has less formalities, the investor is in a favored position because he is
typically not liable for company's losses or debts toward third parties and
the project holder keeps a certain amount of independence. In this
structure, the project holder must first establish a company (specifically,
a private limited liability company) and then enter into an agreement
with each investor whereby such an investor (silent partner) is entitled to
a certain percentage of profits of the relevant company (losses, only if
agreed) for a definite or indefinite amount of time.

4.1.2 Lending model

The lending model resembles the classical loan agreement, although the platforms
offering this model do not specify whether it includes issuance of bonds or other
transferable debt securities. In case it does include issuance of debt securities, the
Capital Market Act can apply to this structure as well. Taking that into account, an
appropriate licence would also have to be obtained from the Financial Services
Supervisory Agency or the Croatian National Bank.

The Croatian Consumer Credit Act (Zakon o potrosackom kreditiranju) may also be
applicable to the extent that it can be used as a vehicle for providing consumer credit.
The principle stated on the platforms is merely that the investor loans funds to the
project holder in the form of an interest-free or interest-bearing investment loan,
which must be repaid within a set timeframe.

4.1.3 Donations and Rewards Model

The Donations Model offers investors the opportunity to donate funds for realization
of projects without receiving a monetary reward or share in equity or profits. Projects
financed through this model are usually of humanitarian or other socially beneficial
nature.

The Rewards model allows investors to invest funds in exchange for a supply of a
product or service within a set time-frame. According to the relevant Croatian
regulations, this is a sale and purchase transaction performed by a for-profit entity
(except where the reward is only of symbolic value, such as a certificate). This means
that the project holder is obliged to register a business entity (rather than a nonprofit
organization) and satisfy minimum technical requirements for sale of certain goods or
services in order to comply with the relevant regulations on sale and purchase
transactions of the relevant goods or services. The project holder must also specify the
deadline for the delivery of goods and services. The project holder must issue invoices
to the investors for the goods and services delivered.
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As these models do not qualify as investment services or activities, they fall out of the
scope of regulation regarding financial services.

4.2 Prospectus requirements

A public offering of transferable securities in Croatia falls, as stated before, under the
provisions of the Capital Market Act and therefore an issuance of a prospectus is
required.

A prospectus would thus have to be filed in the Lending model in cases where lending
involves bonds or other debt securities transferable on capital markets.

The law provides for exceptions from the duty to issue prospectus, such as:

e for securities where the total consideration of the offer is less than EUR
5.000.000, which limit shall be calculated over a period of 12 months, provided
that these securities are not convertible or exchangeable securities or
subordinated securities and are not securities that give their holder a right to
subscribe to or acquire other types of securities and that they are not linked to
a derivative financial instrument,

e where debt securities are issued by the government or local governments,

e for securities which are irrevocably guaranteed by the state or the
regional/local administration.

4.3 Regulation of Crowdfunding under the AIFMD regime

The Alternative Investment Funds Act (Zakon o alternativnim investicijskim fondovima)
governs the establishment and management of Alternative Investment Funds (“AlFs”)
and AIF management entities (“AIFMs”).

Under this regime, the AIF is defined as an investment fund established for the
purpose of raising assets through public or private offer and investing these assets into
different types of property in accordance with a strategy and investment targets
defined upfront for the benefit of investors of such AIF.

The two main types of AlFs are

a) open ended: generally only a collection of assets without legal
personality and managed by AIFM

b) close ended: company formed as a stock corporation or a private liability
company, managed by AIFM
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Crowdfunding platforms should not properly be qualified as an AIFM, even if the
underlying investment qualifies as an AlF, because the investment is not managed by
the platforms but rather by the fund seeker.

4.4 Licence under the Payment Services Act

In case the platform operator provides “money remittance” (novcana posiljka) services
between the investor and the crowd-funded business within the meaning of the
Croatian Payment Services Act (Zakon o platnom prometu), the operator shall
generally be required to have a relevant authorization from the Croatian National
Bank.

This does not however apply to payments made by “commercial agents” (trgovacki
zastupnici) authorized to negotiate or conclude contracts on behalf of the payer and
the payee. To the extent that the platform operators may qualify, depending on the
overall structure, as commercial agents, they are able to rely on this exception.

4.5 Possible additional Regulations

Other regulations to which the operator of a Crowdfunding platform may be subject
include:

e Croatian Act on Prevention of Money Laundering and Financing of Terrorism
(Zakon o sprjecavanju pranja novca i financiranja terorizma)

e Croatian Act on Protection of Personal Data (Zakon o zastiti osobnih podataka)

e Croatian Companies Act (Zakon o trgovackim drustvima).

5 Regulation of RES Projects in Croatia

RES projects are growing more and more popular over the years due to institutional
backup, such as from the central and local governments, but also due to civic
engagement.

An important step in this process has been the adoption of the National Action Plan for
Renewable Energy (Nacionalni akcijski plan za obnovljive izvore energije) which follows
up on the National Energy Strategy (Strategija energetskog razvoja).

In addition to the aforementioned Act on Renewable Energy Sources and High-Efficient
Cogeneration, a major role in this context is played by the general energy legislation
such as the Energy Act (Zakon o energiji), Act on Regulation of Energy Activities (Zakon
o regulaciji energetskih djelatnosti), Ordinance on the Use of Renewable Energy
Sources and Cogeneration (Pravilnik o koristenju obnovljivih izvora energije i
kogeneracije), Rules on the Acquiring of the Status of an Electricity Preferred Producer
(Pravilnik o stjecanju statusa povlastenog proizvodaca elektricne energije) and other
indirectly involved laws and bylaws.
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5.1 RES institutional support and incentives
5.1.1 The Environmental Protection and Energy Efficiency Fund

In the context of the protection of the environment, a key role is played by the
Environmental Protection and Energy Efficiency Fund (Fond za zastitu okolisa i
energetsku ucinkovitost) which has the task of collecting and investing extra budgetary
resources in the programmes and projects of environmental protection, energy
efficiency and use of renewable energy sources. The fund finances the preparation,
implementation and development of programmes and projects in the field of
sustainable use and improvement.

The Fund is governed by the Act on the Environmental Protection and Energy
Efficiency Fund and it is authorized to provide loans, subsidies, financial assistance and
donations to natural persons and legal entities involved in the aforementioned
projects and activities.

The Fund co-finances the purchase of RES systems by citizens, companies, units of local
and regional self-government, and other institutions.

The funds give interest-free loans to renewable energy projects through a tendering
process to legal entities or natural persons. The amount of the loans depends on the
budget possibilities for the current year. The main criteria for the applicant are that he
must:

e have his registered seat in Croatia
e invest his own funds into projects in the field of RES

e accept the terms of participation in the projects and programs prescribed in the
Fund's Statute

e conclude an agreement with the Fund on the joint investment (loan contract)

e meet other specific requirements.

5.1.2 Croatian Bank for Reconstruction and Development

The Croatian Bank for Reconstruction and Development (Hrvatska banka za obnovu i
razvoj) has operates the Loan Programme for Environmental Protection, Energy
Efficiency and Renewable Energy, which supports investments relating to the initial
funding and acquisition of land, buildings, equipment and devices. The minimum loan
amount is set at HRK 100,000.00 (about EUR 13,300.00). The maximum amount is not
pre-defined and it depends on variables such as the Bank's financial capacity, the
specific investment programme, creditworthiness of the end borrower and the value
and quality of the security offered. The standard procedure is that the loan seekers
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must submit their loan requests to a commercial bank along with the documents listed
in the Loan Programme (such as investment plans, cost projections, technical
documentation including the necessary permits etc.).

5.1.3 Croatian Energy Market Operator

The Croatian Energy Market Operator (Hrvatski operator trZista energije) performs
activities of organizing electricity and gas market as a public service, under the
supervision of the Croatian Energy Regulatory Agency (Hrvatska energetska
regulatorna agencija). It is authorized to conduct activities in regard of incentivizing
electricity production from renewable sources and cogeneration and for incentivizing
production of biofuels for transport. Its competences also include the registration of
contractual obligations among market participants, settlement of balancing energy,
concluding contracts with incentivized Preferred Producers, making reports about
proceeding activities on supplier change, distribution of incentive fee to producers of
biofuels, etc. Notably, it proceeds with the so called feed in tariffs (zajamcene cijene) in
respect of subjects that have obtained the status of a “Preferred Producer” in
accordance with the current Tariff System.

5.2 Defining the Preferred Producer

The so called “Preferred Producer” (Povlasteni proizvodac) is any entity which
produces electrical and heating energy in a singular facility, by using waste or RES in in
compliance with the environment protection regulations. The technical aspects and
criteria are listed in the Rules on Acquiring the Status of the Preferred Electricity
Producer (most recently amended in 2015).

The Preferred Producer, after acquiring its status, is entitled to an incentive in the form
of feed in tariffs, depending on the type of RES technology and power output of his
RES facility, provided that it signs a relevant agreement (which usually has 14 years
duration) with the Croatian Energy Market.

The amount of the feed-in tariff depends on the generating capacity and the specific
technology or the efficiency of the target facility. The tariff system is funded by fees
that are charged per each kWh purchased by end consumers.

5.3 Grid issues concerning RES Electricity Producers

Any electricity producer must apply to the Croatian Grid Operator (Hrvatski operater
prijenosnog sustava) for a new connection or reinforcement of an existing connection
to the electricity grid. Wind power plants are subject to certain special requirements
and technical specifications in. The procedure is subject to the requirements of the
Grid Code (Mrezna pravila elektroenergetskog sustava) and the agreement made
between the producer and the Grid Operator.
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5.4 Issues concerning biofuel

The Biofuel Act (Zakon o biogorivima za prijevoz) primarily governs placement of
biofuels on the market. The goal of the Act is to promote the use of biofuels in
accordance with the goals set forth in the National Action Plan.

Biofuel, as defined in the Act, includes biodiesel from rapeseed, bioethanol from corn,
bioethanol from sugar beet, biodiesel from waste cooking oil, biodiesel from
lignocellulosic raw materials, bioethanol from lignocellulosic raw materials, biogas,
biomethanol.

Energy producers are entitled, according to the Act, to incentives based on their
production quotas by filling an application to the Market Operator.

6 Conclusion

Crowdfunding in Croatia has not yet lived up to its potentials. Certain steps have been
taken in the right direction, mostly through the civil sector, but a lot more is to be
done.

RES projects, on the other hand, have been actively promoted by the central and local
government. They have received more public attention, although the measures
needed for their advancement could be improved.

As for CrowdFundRes as a system, it is still practically non-existent in Croatia. Initial
examples (such as the energetically sufficient primary school in Zaostrog) show that
energy cooperatives, in case Crowdfunding gets its needed recognition in the eyes of
the state, could be the pioneers in general practice of this instrument of gathering
funds for RES projects.

7 Summary — Crowdfunding and RES Projects Regulation
Country | Croatia
Summary
Recent e there have been no recent developments concerning the
developments in regulation of Crowdfunding in Croatia
Crowdfunding
regulation

Current Crowdfunding Regulation
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General regulation

in case the platform operator deals with financial
instruments (transferable securities) or bonds, it falls
within the scope of the Capital Market Act

authorization is required from the Financial Services
Supervisory Agency or from the Croatian Central Bank in
case of credit institutions (except when offering stakes
which are not transferable in capital markets)

Prospectus
requirement

prospectus is necessary in case of public offering of
transferable securities

certain exceptions apply (e.g. offerings issued or
guaranteed by the state or local governments)

AIFMD-regulation

Crowdfunding platforms cannot be properly considered as
AIFM's

Payment Services
regulation

authorization needed from the Croatian National Bank for
transmission of funds between the investor and the
crowd-funded business via the Crowdfunding platform

exception: payments made by “commercial agents”
authorized to negotiate or conclude contracts on behalf of
the payer and the payee

Further possible
requirements

Croatian Act on Prevention of Money Laundering and
Financing of Terrorism

Croatian Personal Data Protection Act

Croatian Companies Act

RES Projects Regulati

on

Electricity
regulation
applicable to RES
Projects

RES-E producer must apply a submission to the Croatian
Grid Operator for a new connection or reinforcement of
an existing connection

Croatian Energy Market Operator is particularly important
in regard of incentives - Rules on Acquiring the Status of a
Preferred Electricity Producer
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Market Integration
of RES Projects

the Act on Renewable Energy Sources and High-Efficient
Cogeneration is applicable as of 1 January 2016

the Act introduces premium prices, possibility of obtaining
building rights on state property, obligatory quotas, the
ECO balance group, possibility to repurchase surplus from
the RES producer

feed in tariffs and loans main incentive instruments

Transition to
tender based
allocation of new
RES projects

tender based allocation of funds in certain cases where
criteria must be satisfied has managed to produce some
results regarding production of RES based energy, in some
cases also regarding specific RES projects on local/regional
level

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model e more legal certainty needed regarding Crowdfunding in
(“do's”) Croatia

Aspects that e proper regulation must first be set forth in order to asses
should be avoided possible pitfalls

(“don’ts”)

Lessons learned for a possible harmonized European RES Projects Regulation

Role Model e system of incentives and additional benefits has certain
(“do's”) effects, the premium prices as an instrument should
contribute to a more market — oriented approach
e further involvement of energy cooperatives
Aspects that e complicating submissions for incentives
should be avoided
(“don’ts”) e having unilateral bylaws and regulation which do not take

into consideration different potentials of market acters,
therefore discouraging the small and medium sized to
participate
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V. Cyprus
1 Cyprus market for RES Crowdfunding Platforms

Projects dealing with renewable energy sources in Cyprus (“RES Projects”) are only
now starting to gain attention of the public and for this reason there is not a Cyprus
market for RES Crowdfunding platforms. At the moment, no Crowdfunding platform
has yet been developed or operates in Cyprus dealing specifically with the promotion
of RES Projects or campaigning, amongst others, for any RES Project.

As a general remark, the Crowdfunding business in Cyprus is under-developed, with
only one Crowdfunding platform presently existing in the country, which is based on
donation or rewards-based Crowdfunding, and involves campaigns supporting
charitable causes or the promotion of innovative ideas. Cyprus has not enacted specific
legislation regulating Crowdfunding business. Instead, the European Union (EU)
legislation either directly applicable in Cyprus in the case of EU primary regulations or
transposed into national law in the case of EU directives and other secondary
legislation sets out a framework and provides the necessary guidance for regulating
the lending-based and investment-based Crowdfunding models. Therefore, any future
Crowdfunding platforms aspiring to be established in Cyprus would operate under and
would have comply with such regulation. Furthermore, on the basis of incentives
provided by the use of renewable energy sources (analyzed below) Crowdfunding
platforms endorsing fundraising for RES Projects may be developed soon.

2 Recent regulatory developments regarding Crowdfunding regulation in Cyprus

No recent regulatory developments have been adopted relating in particular to
Crowdfunding, and/or facilitating the establishment of Crowdfunding platforms.

3 Further recent regulatory developments considering RES Projects market in
Cyprus

The Law for the Promotion and Encouraging the Use of Renewable Energy Sources,
Law 112(1)/2013 (“RES Law”), transposing the provisions of Directive 2009/28/EC (“RES
Directive”), provides for the establishment of a special fund (“RES Fund”) under the
administration and management of a commission constituted, amongst others, by the
Permanent Secretary of the Ministry of Energy, Commerce, Industry and Tourism, the
Permanent Secretary of the Ministry of Finance or his representative and a
Representative of the Technical Chamber of Cyprus, which operates Grant Schemes for
the grant or subsidy of various investments or activities purporting to promote the use
of renewable energy sources, and also the co-generation of energy from renewable
energy sources and energy saving.

The RES Fund is financed, inter alia, by a levy imposed on electricity consumption

payable by every consumer of electricity, regardless of category or tariff on which they
are charged, and by anyone connected to the main electricity transmission or
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distribution system who is producing electricity on their own using conventional fuels
or renewable energy. Due to a deficit in the RES fund’s budget for 2015, an exceptional
levy has been recently implemented by virtue of Law 121(1)/2015 amending the RES
Law, that is the so-called “green levy” which is imposed on consumers and producers
of renewable energy. It is noted that the levy payable by consumers is calculated on
the basis of a different methodology than the levy imposed on electricity producers.
Finally, the amount contributed by electricity producers will be returned to them by 31
December 2017 in separate installations set by the Minister of Finance.

Nonetheless, the adoption of the green levy was not without criticism; in fact
associations of producers of energy from renewable sources have stated that such levy
could hinder any interest in investing on renewable energy sources.

For the purposes of transposing the Energy Efficiency Directive 2012/27/EU, the House
of Representatives has recently adopted certain amendments to the Energy End-Use
Efficiency and Energy Services Law, Law 31(1)/2009. The amendments purport to
promote energy efficiency and remove barriers to energy efficiency measures, by
introducing, among others, the obligation to conduct an energy audit on all businesses
not being Small or Medium sized Enterprises and the obligation for an annual energy
upgrade to 3% of the total useful floor area of buildings used by governmental
authorities, or other measures resulting in the same energy saving and additionally
providing a framework for promoting individual consumption meters for measuring
the consumption of heat or cooling or hot water where technically feasible and cost-
efficient.

It is also noted that by an order of the Minister of Interior (Order No. 1 of 2014) dated
17 November 2014, urban development incentives, in the form of an additional
building factor, purporting to encourage the use of renewable energy in various types
of developments, have been adopted. Specifically, the order aims at creating
conditions for attracting natural or legal persons of the private sector (or entities of
the broader public sector) for the production of energy from renewable energy
sources and is associated with all types of developments within specific areas (therein
defined) and with other large scale and complex developments within specific areas.
Accordingly, the relevant facilities shall be limited to the installation of photovoltaic
(PV) and solar-thermal only and in the case PV systems are utilized for producing
energy, they will be connected to the electricity distribution network of EAC.
Applicants who benefit the urban incentives will not be able to receive grants from the
RES Fund or from other resources originating from EU Structural and Investment
Funds.
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4 Regulation of Crowdfunding in Cyprus
4.1 Equity / investment model
4.1.1 Investment licensing requirements

The carrying of investment services and/or the performance of investment activities in
connection with financial instruments in Cyprus falls within the scope of and is
regulated by the Investment Services and Activities and Regulated Markets Law, Law
144(1)/2007 (“MIiFID Law”), transposing in Cyprus the Markets in Financial Instruments
Directive 2004/39/EC (“MIFID Directive”).

According to the MIFID Law, and in line with the MIFID Directive, investment
services/activities include the reception and transmission of orders in relation to one
or more financial instruments, the execution of orders on behalf of clients, the
provision of investment advice, the engagement in portfolio management, the
operation of a multilateral trading facility, the dealing on own account, the placing of
financial instruments without a firm commitment basis and the underwriting of
financial instruments and/or placing of financial instruments on a firm commitment
basis.

As regards financial instruments, these include transferable securities, money-market
instruments, units in collective investment undertakings, derivative instruments for the
transfer of credit risk, as well as options, futures, swaps, forwards which may be
settled physically or in cash, etc.

The MIFID Law provides several exemptions from its scope, including persons who do
not provide any investment services or activities other than dealing on own account
unless they are market makers or deal on own account unless they are market makers
or deal on own account outside a regulated market or an MTF on an organised,
frequent and systematic basis by providing a system accessible to third parties in order
to engage in dealings with them, or persons providing investment advice in the course
of providing another professional activity not governed by this Law, provided that the
provision of such advice is not specifically remunerated, or persons providing an
investment service where that service is provided in an incidental manner in the
course of a professional activity and that activity is regulated by legal or regulatory
provisions or a code of ethics governing the profession which do not exclude the
provision of that service etc.

It is likely that a Crowdfunding platform wishing to engage in investment-based
Crowdfunding will offer services tantamount to investment services and activities
provided for in the MiFID Law. Accordingly, the platform could be receiving orders
from investors and transmitting them to the issuer or another third party intermediary,
thus performing the activity of reception and transmission of orders, or could be acting
on behalf of investors to conclude agreements to buy or sell one or more financial
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instruments, thus effectively executing orders on behalf of clients within the scope of
the MIFID Law.

As a result of the above, where a Crowdfunding platform is carrying out business
within the scope of the MIFID Law, and to the extent there is no applicable exemption
from the application of the MIFID Law, such platform would have to obtain a license
from the competent authority in Cyprus, being the Cyprus Securities and Exchange
Commission (“CySEC”), or would have to be a credit institution that has an existing
authorization to also provide MIFID regulated services and/or activities under its
banking license, or act as the tied agent of an investment firm or credit institution.

In either case, where applicable, the MiFID Law imposes a variety of capital,
organizational and conduct of business requirements, purporting to ensure that client
assets are protected, conflicts of interests are avoided, and that the platform acts in
the interests of the clients/investors. More specifically, the MiFID Law the investment
firm licensed under the MIFID Law, should have a specified initial capital varying in
case the investment firm in question does not deal in any financial instruments for its
own account or underwrite issues of financial instruments on a firm commitment
basis, but holds client money or securities and engages in the reception and
transmission of investors' orders for financial instruments and/or the execution of
investors' orders for financial instruments and/or the management of individual
portfolios of investments in financial instruments. In the event that an investment firm
is active in any or all of the above-named services/activities, but is not authorized to
hold client money or securities, to deal for its own account, or to underwrite issues or
on a firm commitment basis, the initial share capital required is significantly lower.

Furthermore, in case of a Crowdfunding platform offering investments through equity
and hybrid instruments, and takes place solely in the primary market whereas there
are no frequent opportunities to realize and/or dispose of the investment at publicly
available market prices, the platform offering such investments would have to carry
out an appropriateness assessment regarding its clients. Additionally, platforms
remunerated by both projects and investors would have to take measures to ensure
that they are acting in the best interests of clients.

It is noted, that in accordance with the MiFID Law (and in line with the requirements of
the Directive on investor-compensation schemes — Directive 97/9/EC), investment
firms licensed under the MiFID Law and credit institutions authorized in Cyprus, are
not allowed to provide investment services without participating in the respective
investment compensation funds, providing investors with access to compensation up
to a specified amount where the investment firm is no longer financially able to meet
its obligations. In view of the above, a Crowdfunding platform authorized under the
MiFID Law, would have to comply with the above requirement as well.
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4.1.2 Prospectus requirements

Entities seeking Crowdfunding for RES projects which involve either the issuing
securities or, in general, offerings of investment products to investors may be required
to observe the provisions of the Public Offer and Prospectus Law, Law 114(l) of 2005
(“Prospectus Law”), which implements the provisions of the Prospectus Directive,
namely Directive 2003/71/EC.

The Prospectus Law requires the publication of a prospectus by any entity which offers
its securities to the public prior to any such offer of securities or to the admission to
trading of such securities on a regulated market, except where certain exclusions or
exemptions apply. The prospectus cannot be published unless approved by the CySEC.
Nonetheless, the Prospectus Law applies only where instruments are transferable
securities within the definition of MiFID Law, transposing the MiFID Directive.

Furthermore, the Prospectus Law may not be apply in the event that the offer made
refers to an annual consideration below EUR 5.000.000, since such an offer is outside
the scope of the Law. Additionally, several exemptions to the requirement of
publishing a prospectus, apply, as regards in particular offers with a total annual
consideration below EUR 100,000, offers addressed to fewer than 150 natural or legal
persons per Member State other than ‘qualified investors’ as the latter is defined
under the MIFID Law, or offers addressed solely to qualified investors.

As regards the content of the prospectus, the Prospectus Law provides that the
prospectus shall contain all information which according to the specific nature of the
issuer and the securities being object of the public offer or admission to trading on a
regulated market, which is necessary in order to enable investors to evaluate
comprehensively the assets, liabilities, financial position, profits and losses and
prospects of the issuer and of any guarantor, and of the rights attaching to such
securities.

Upon its approval, the prospectus is valid for 12 months, provided that every time
there is a substantial amendment to it that may potentially influence the evaluation by
investors of the offered securities, a supplementary prospectus shall by published
which again, must be approved by CySEC.

Lastly, it is noted that the prospectus must be accompanied by a summary note
drafted in a concise manner and summarizing the content of the prospectus and
containing basic information on the offered securities.

4.1.3 Companies Law

Under Cyprus Companies Law, Cap. 113 (the “Companies Law”) only public companies
(i.e. non-private companies with more than 7 members) can offer shares to the public.
Therefore, companies offering their shares to the public through Crowdfunding
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platforms and adopting the investment-model have to take the form of a public
company in accordance with the provisions of the Companies Law.

The granting of subordinated or profit-participation loans to a limited company
established in Cyprus has recently started to become increasingly popular. However,
the granting of any such loans is not expressly regulated under the Companies Law nor
are such loans, as a general rule, regarded per se as investment products. Therefore,
the entering into of such subordinated and/or profit-participation loans to a Cypriot
limited company would need to be examined on a case-by-case basis in order to be
determined whether these loans could potentially trigger any regulatory licensing
requirement, either by the Cyprus Securities and Exchange Commission or the Central
Bank of Cyprus, for the entity accepting such loans as its main profession. In the case
of a Crowdfunding platform facilitating the entering into such loans, the analysis with
regard to the lending model below applies (please refer to section 4.2 below).

4.1.4 Market Abuse Law

The Law on Insider Dealing and Market Manipulation, Law 116(1)/2005 (“Market
Abuse Law”), implementing the respective EU Directive on the matter, namely
Directive 2003/6/EC, as amended and in force, prohibits insider dealing and market
manipulation in relation to financial instruments which have been admitted to trading
on at least one regulated market or for which a request for such admission has been
made. Where applicable the Market Abuse Law requires issuers of financial
instruments to disclose inside information as soon as possible and managers of firms
issuing financial instruments to inform competent authorities of transactions on their
own account as regards such financial instruments.

Conversely, the Market Abuse Law will not apply in the case the offering and/or
dealing of securities is performed through Crowdfunding platform, as the
requirements of the regulated market and of trading on such market are not met.

4.1.5 Requirements under the AIFM Law

The Cyprus Alternative Investment Fund Managers Law 56(1)/2013 (the “AIFM Law”)
could be applicable to a Crowdfunding platform where the latter manages or markets
a collective investment undertaking (other than in the form of Undertakings for
Collective Investments in Transferable Securities- UCITS) which raises capital from a
number of investors with the aim of investing it in accordance with a “defined
investment policy”. In the latter scenario, the investment vehicle itself could form an
alternative investment fund (“AIF”), which would have to be authorized by CySEC if
established in Cyprus. However, if the investment vehicle constitutes an operating
company engaged in the fields of RES Projects and their development, it is unlikely that
the application of the AIFM Law would be triggered; instead the general provisions of
the Companies Law would be applicable to it if it operates as a limited company
established under the Cypriot law.
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It is clarified, that in accordance with the Alternative Investment Funds, Law
131(1)/2014 (“AIF Law”), an AIF is any collective investment undertaking (other than
UCITS) including the investment compartments thereof, which, collectively:

a) raises capital from a number of investors, with a view to investing it in
accordance with a defined investment policy for the benefit of those
investors; and

b) does not require authorisation pursuant under the Open-ended
Undertakings for Collective Investments Law of 2012, Law 78(1)/2012 or
pursuant to the legislation of another Member State which harmonises
the article 5 of the Directive 2009/65/EC (the “UCITS IV Directive”).

Nonetheless, the AIFM Law, entails various exclusions from its scope, including:

a) Holding companies, defined as “a company with shareholdings in one or
more other companies, the commercial purpose of which is to carry out a
business strategy or strategies through its subsidiaries, associated
companies or participants in order to contribute to their long-term value,
and which is either a company:

° Operating on its own account and whose shares are admitted to
trading on a regulated market in the Union; or

° is not established for the main purpose of generating returns for
its in vestors by means of divestment of its subsidiaries or
associated companies, as evidenced in its annual report or
other official documents”.

b) Securitisation special purpose entities defined as “entities whose sole
purpose is to carry on a securitisation or securitisations within the
meaning of Article 1(2) of Regulation (EC) No 24/2009 of the European
Central Bank of 19 December 2008 concerning statistics on the assets
and liabilities of financial vehicle corporations engaged in securitisation
transactions (ECB/2008/30) and other activities which are appropriate to
accomplish that purpose”.

In the event that the AIFM Law applies, a manager of the AIF (or the AIF itself in case it
is a self-managed AIF) would have to be appointed, which itself would be subject to
organizational and capital requirements. Where the AIF is internally managed (i.e. the
AIF manages itself), the initial capital required is EUR 300.000. In case the AIF is
externally managed, the external manager would have to have an initial capital of EUR
125.000. Other requirements that would have to be complied with include risk
management, asset valuation, disclosure requirements, addressing of conflicts of
interest, remuneration practices and management of the AIF’s liquidity. Additionally, a
depositary would have to be appointed for the AIF, which can only be either an
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authorised credit institution, investment firm or other eligible firm but may not be the
AIFM.

It is noted that at the time being AlFs may be marketed solely to professional
investors, however the AIF and AIFM Laws provide for the possibility of marketing such
funds to retail investors as well, subject to the observance of further requirements
expected to be introduced by CySEC shortly.

In the above context, a Crowdfunding platform, being an external AIFM, apart from the
services of managing and marketing AlFs, it may also be authorized by CySEC to
provide other non-core services, i.e. investment advice, safe-keeping and
administration in relation to shares or units of collective investment undertakings and
reception and transmission of orders in relation to financial instruments.

4.1.6 Distance Marketing

The Distance Marketing of Financial Services Law, Law 242(1)/2004, (“Distance
Marketing Law”), transposing into national law the Distance Marketing of Financial
Services Directive, namely Directive 2002/65/EC, is applicable where there is a
financial services related contract between a supplier (i.e. any person acting in a
commercial/professional capacity who in that capacity provides contractual services
forming the object of a contract concluded without the simultaneous presence of the
supplier and consumer) and a consumer (i.e. any natural person not acting in a
commercial/professional capacity) concluded without the two parties being physically
in the same place.

Therefore, the Distance Marketing Law, could, in principle, apply to the investment
contract and to any separate contract with the Crowdfunding platform, as the
investor’s counterparty would be a supplier. In the case where it is applicable, the
Distance Marketing Law requires, inter alia, the supplier to provide sufficient
information to the consumer as to its identity, the financial service offered and rights
of the consumer under the contract.

4.2 Lending model
4.2.1 License under the Business of Credit Institutions Law

Under the Business of Credit Institutions Law 66/1997 (the “Business of Credit
Institutions Law”), it is prohibited for any person, other than a licensed credit
institution, to engage in the business of taking deposits or other repayable funds from
the public unless it has been previously authorized by the Central Bank of Cyprus. The
definition of the “credit institution” in Cyprus follows that of Regulation (EU) No
575/2013 (the “CRD IV”) which clarifies that credit institution is an undertaking the
business of which is to take deposits or other repayable funds from the public and to
grant credits for its own account.
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In view of the above, it would seem unlikely for a Crowdfunding platform, having
adopted the lending model, to fall into the above definition that would trigger a
banking licensing requirement by the Central Bank of Cyprus, if the platform does not
hold money for own account and therefore does not perform the activity of holding
deposits and simultaneously granting credit to others for own account.

4.2.2 Payment services

The money-handling aspect may be of relevance in all types of Crowdfunding. Whether
rewards-based, donations-based, investment-based or lending-based, Crowdfunding
platforms could be said to be providing the following services as defined in the
Payment Services Law, Law 128(1)/2009 (“PS Law”):

e services enabling cash to be placed in, or withdrawn from, a payment account
and the operations required for operating a payment account;

e the execution of payment transactions, including transfers of funds on a
payment account with the users’ payment service provider or with another
payment service provider;

e issuing and/or acquiring payment instruments; or
® money remittance.

In cases where Crowdfunding platforms intend to provide directly the above-listed
services they could be regarded as payment service providers (“PSPs”), and as such,
unless they are credit-institutions or e-money institutions, must be authorised by the
Central Bank of Cyprus.

The PS Law provides different thresholds of initial capital requirements for payment
institutions ranging from EUR 20.000 in case it offers money remittance services, to
EUR 125.000 if different services are offered. PSPs must also adhere to requirements
relating to own funds, appropriate governing arrangements and internal control
mechanisms, transparency requirements while also entails provisions as regards the
consequences of non-execution or defective execution of a payment order, including
restoration of the amount of the payment transaction.

Note is made however that the PS Law excludes from its scope certain services which
could be of relevance for Crowdfunding activities, i.e.:

e payment transactions from the payer to the payee through a commercial agent
authorised to negotiate or conclude the sale or purchase of goods or services

on behalf of the payer or the payee;

e services provided by technical service providers, which support the provision of
payment services, without them entering at any time into possession of the
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funds to be transferred, including processing and storage of data, trust and
privacy protection services, data and entity authentication, information
technology (IT) and communication network provision, provision and
maintenance of terminals and devices used for payment services;

e services based on instruments that can be used to acquire goods or services
only in the premises used by the issuer or under a commercial agreement with
the issuer either within a limited network of service providers or for a limited
range of goods or services.

Importantly, the law clarifies that any funds received by payment institutions from
payment service users with a view to the provision of payment services shall not
constitute a deposit or other repayable funds (within the meaning of the Business of
Credit Institutions Law, , or e-money within the meaning of the E-money Law, Law
81(1)/2012. This is of particular importance, when the Crowdfunding platform is
operating under the lending model.

4.2.3 E-money Law

In the event that the Crowdfunding platform receives and keeps funds, until the
required amount purported to be collected for a specific project is reached, following
which the funds will be paid out via an electronic wallet service, it could be argued that
the above would amount to issuing e-money and therefore such Crowdfunding
platform would need to obtain a license from the Central Bank of Cyprus under the E-
money Law, Law 81(1)/2012 (the “E-money Law”).

In particular, the E-money Law defines electronic money as “monetary value stored
electronically, including magnetically, as represented by a claim on the issuer which is
issued on receipt of funds for the purpose of making payment transactions and is
accepted by natural or legal persons other than the issuer”. Although contributions
from lenders into a Crowdfunding platform could potentially amount to e-money,
which pursuant to the E-money Law shall be prepaid and issued at par value on receipt
of funds, lending-based Crowdfunding could still be excluded from the scope of the
Law, as the funds received by lenders are to be used only by borrowers inside the
platform for financing purposes.

It is noted that where the E-money law applies, it requires e-money institutions to
have, inter alia, an initial capital of EUR 350.000, own funds requirements, governance
requirements in place etc.

4.2.4 Consumer Credit

The Consumer Credit Law, Law 106(1)/2010 (the “Consumer Credit Law”) in line with
the Consumer Credit Directive 87/102/EEC applies to credit agreements in which a
creditor, defined as a “natural or legal person who grants or promises to grant credit in
the course of his trade, business or profession”, grants or promises to grant credit to a
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consumer. It can be argued that the Consumer Credit Law would not be applicable to
lending-based Crowdfunding when the platform would not normally act as lender or
borrower.

4.3 Donations or rewards model

The donations-based or reward-based Crowdfunding is not expressly regulated.

4.4 Anti-money Laundering

The Prevention and Suppression of Money Laundering Activities Law, Law 188(1)/2007,
(“Anti-Money-Laundering Law”) applies to firms including credit institutions and
institutions offering financial and other services and requires, amongst others, that
such institutions carry out due diligence on customers, which may be enhanced or
simplified in certain circumstances and to have in place appropriate record-keeping
and other internal procedures.

Depending on the activities the Crowdfunding platform engages into and its business
model, it may fall into the provisions of the Anti-Money-Laundering Law and therefore
be subject to the various obligations set out therein, in connection with applying know-
your customer policies and procedures, monitor and update the due diligence
measures and refraining from dealing with persons when such measures have not
been sufficiently met, storing the information for a specified period of time, reporting
suspicious transactions to the competent authorities etc.

4.5 Data protection

Crowdfunding (in all its forms) would require both the funder and the project owner to
provide certain personal data, which may include names, addresses and bank details.
Cyprus has adopted legislation aiming to regulate the processing of personal data,
which most probably would apply in the case of Crowdfunding as well.

Accordingly, the Regulation of Electronic Communications and Postal Services Law,
implementing the E-Privacy Directive (Directive 2002/58/EC) lays down the conditions
for electronic communication networks and associated services necessary for the
implementation of a harmonized regulatory framework within the European
Community in order to contribute to the convergence of the telecommunications,
information technology and electronic media, and the postal services required for the
implementation of a harmonized regulatory framework within the European
Community. The Law requires, among others, prior informed consent for storage with
regard to accessing information stored on a user's terminal equipment and also
provides that users may withdraw their consent on the processing of traffic data at any
point.

Furthermore, the Processing of Personal Data (Protection of Individuals) Law 138(l)

2001) (“Data Protection Law”) to data controllers established in Cyprus and to
controllers not established in Cyprus but who, for the purposes of processing personal
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data, make use of means, automated or otherwise, situated in Cyprus, unless such
means are only for the purposes of transmission of data through Cyprus. The Data
Protection Law provides that the processing of personal data may only be made after
the person whose data are to be processed consents to such processing. Personal data
may be processed without a person’s consent, among others, if processing is necessary
for the performance of a contract to which such person is party or for taking steps at
the request of the data subject, before the conclusion of the contract.

4.6 Advertising

The Control of Misleading and Comparative Advertising Law, Law 92(1)/2000, purports
to protect the consumer, trader and the general public from misleading advertising as
well as to specify the terms under which comparative advertising is permitted. The
Director of the Competition Service of the Ministry of Commerce, Industry and
Tourism, shall, either upon submission of a complaint or on his own initiative examine
whether a specific advertisement is misleading or amounts to unlawful comparative
advertising. If the Director finds that a given advertisement contravenes the law, he
can impose administrative fines.

In view of the above, should a Crowdfunding platform engage in any advertising which
in any way, deceives or is likely to deceive the persons to whom it is addressed or to
whose perception is reached, and is likely to affect their economic behaviour or is
likely to injure a competitor, may face administrative fines.

4.7 Possible additional regulations

Other common regulations to which the operator of a RES Crowdfunding Platform may
be subject to include:

e The Unfair Business-To-Consumer Commercial Practices Law, Law 103(1)/2007
e The Unfair Terms in Consumer Contracts Law, Law 93(1)/1996

e The Electronic Commerce and Associated Matters Law, Law 156(1)/2004.

5 Regulation of RES Projects in Cyprus
5.1 Overview

In line with article 194(1) of the Treaty on Functioning of the EU and the RES Directive,
Cyprus is focused on a rapid move to renewable energy sources for its energy needs.
The Energy Service of the Ministry of Commerce, Industry and Tourism is the
governmental authority that oversees and coordinates the Cyprus energy sector,
including the preparation of the necessary legislation, policies and programs. Insofar as
renewable energy sources are concerned, the Energy Service is promoting the
development, installation and utilization of RES with regard in particular to solar
energy, wind energy, hydro energy and biomass-derived energy.
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Generally, electricity produced from renewable sources is promoted in Cyprus through
subsidy combined with a net metering scheme. Notably, access of electricity from
renewable energy sources to the grid is granted according to the principle of non-
discrimination, while renewable energy is given priority as regards the grid’s use. It is
noted that grid development is a matter of central planning as per the Transmission
Grid Development Plan 2007-2016 by the Cypriot Transmission System Operator
(“TSO”).

The legal basis for the promotion for RES is the RES law and the regulations issued by
virtue thereof, the Law on the Energy Performance of Buildings, Law 142(1)/2006,
implementing the provisions of the respective EU Directive (Directive 2002/91/EC) and
related regulatory administrative acts, such as the regulation on Energy Performance
of Buildings (Minimum Energy Performance Requirements for Buildings, RAA
446/2009, the Law on the Co-ordination of Procurement Procedures for Works,
Supplies and Services in the Water Management, Energy, Transport and Postal Services
Sectors and Related Issues, Law 11(1)/2006, transposing the provisions of Directive
2004/17/EC and the Law on the Co-ordination of Procurement Procedures for Works,
Supplies and Services and Related Issues, Law 12(1)/2006.

Note is made to the provisions of the RES Law, whereby the national target of the
share of energy produced from RES by the year 2020 is set. Accordingly, it is provided
that the target of Cyprus is 13% of the gross final consumption of energy. In order to
meet the above target, and to generally encourage the use of renewable energy
sources (defined as the renewable non-fossil energy sources of wind, solar, aero
thermal, geothermal, hydrothermal, ocean energy, hydropower, biomass, landfill gas,
sewage treatment plant gas and biogases) the RES Fund (a special fund having a
separate legal personality) has been set up whose purpose is to subsidize or finance:

e The installation and equipment of renewable energy sources;

e The production or purchase of electrical energy derived from renewable energy
sources;

e Installations, equipment and other activities that save energy;

e Programmes intended to educate the public and promote renewable energy
sources including co-production of electricity and heat;

e Any other relevant expenditure that may be approved; and
e The costs of running the fund.

The fund is managed by a commission that has an obligation to examine applications
for the subsidizing or financing of various activities intended to promote the use of
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renewable energy sources or energy savings, including the co-production of heat and
electricity. As a proof of the production of electrical energy from renewable energy
sources, a certificate referred to as a source of guarantee is issued on application by
the interested producer.

It is also noted that power plants producing renewable energy are subject to town-
planning requirements, in the sense that the location on which wind farms, individual
wind turbines and photovoltaic installations can be placed.

5.2 Feed-in tariffs - support schemes

Cyprus promotes renewable electricity generation through subsidy and a net metering
scheme. As regards the former, grants relating to the purchase and installation of
Photovoltaic Systems until 3kW are allocated under the “Solar Energy for All” Scheme.
The subsidy amounts to EUR 900 per kw with the maximum amount being EUR 2700
per installation, while in aggregate 1.2. MW of PV installations will be subsidized.
Persons who are eligible for receiving a grant under the above scheme are natural
persons whose selection will be based on income and social criteria. More specifically,
the scheme is addressed to natural persons belonging in vulnerable social groups and
recipients of family allowance for single parents, having an income of less than EUR
39.000. The above grant scheme is operated by the RES Fund committee. It is noted
that successful applicants can be operate under a net-metering scheme.

As regards the net-metering scheme, Cyprus has recently introduced for the first time
such a scheme on the basis of the “Solar Energy for All” Scheme and refers to the
installation of PV plants. For households the aggregate installed capacity shall be 20
MW and for industrial/commercial units producing electricity for own use shall be
20MW. CERA is responsible for reviewing all applications.

The Promotion of the Energy Upgrade and Utilisation of RES for Businesses, aims at the
energy upgrade of large scale buildings used either by natural or legal persons, who
are owners or tenants of building facilities for Small and Medium-sized Enterprises
(“SMEs”) engaging in economic activities. The scheme may be co-financed by the
Cypriot Government and the European Regional Development Fund within the context
of the operational program for “Competitiveness and Sustainable Development 2014-
2020.” The Ministry of Commerce, Industry and Tourism is responsible for the
implementation of the above scheme, while its budget for the aforesaid period is EUR
15.300.000. The share of public funding is 75% of the total approved budget proposal.
The maximum amount of grant shall be EUR 200.000.

On the same basis a new scheme has been adopted in connection with the operational
program Competitiveness and Sustainable Development 2014-2020, relating to the
Energy Upgrade and Utilisation of RES for Households. The Plan aims at the energy
upgrade of large-scale, existing buildings or building units used as houses, which
belong to natural persons living permanently in the areas under the control of the
Republic of Cyprus. The Scheme is co-financed by the Cypriot Government and the EU
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Cohesion Fund, and its budget amounts to EUR 16.500.000. The Ministry of Energy,
Commerce, Industry and Tourism is responsible for the implementation of the above
plan. The percentage of public financing will amount to 50% of the approved budget
proposal, however, in the event that the beneficiaries are vulnerable consumers, the
public funding will be increased to 75%. The amount for energy upgrade of each
building may reach up to EUR 15.000 and for each building unit up to EUR 10.000. If
heating/cooling systems are installed the grant amount could be increased by EUR
10.000.

Most recently the RES Fund committee has announced the launch of a new scheme
aiming at the replacement of solar water heaters in existing private housing units. Any
natural person not performing an economic activity is eligible to apply. The grants to
be provided are EUR 350 per residential unit and per beneficiary, in order to replace
integrated solar water heating and EUR 175 per residential unit and per beneficiary,
for the replacement of existing solar panels water heating systems. The total amount
allocated by the scheme amount to EUR 200.000.

5.3 Technical standards

In accordance with the National Plan of Action for Renewable Energy for 2010-2020, in
order for an application to be considered eligible for the receipt of grants for the
production of electrical energy from RES, it must have certain terms of connection with
the Electricity Authority of Cyprus or the Transmission System Operator and must
produce a relevant Declaration of Conformity as required by Directive 93/68/EEC.

All RES systems which are connected with the Electric Authority of Cyprus (“EAC”)
network, must satisfy the connection terms of the EAC and the TSO. By way of
example, for small RES systems the voltage inverters must be compatible with the
following standards: To allow the interconnection of Electric Installation of a PV system
up to 150 KWp with the Network of Low Voltage (LV) of EAC, it should be based on the
Standard IEC 60364- 7-712.

Furthermore, if the facilities of a plant operator are to be connected to the grid, must
fulfill the relevant European standards. If there are no relevant European standards,
the standards applicable would be the ones applied in the countries of the EU at the
commencement of the connection agreement. If, in the reasonable view of the TSO for
the purposes of ensuring the safe and coordinated operation of the transmission
system, additional requirements should be complied with in relation to the
installations and machinery of a user, such user is notified accordingly and is obliged to
adhere to such additional requirements. It is noted that additional requirements apply
as to windfarms and PV parks.

5.4 Connection to the grid

According to the Regulating the Electricity Market Law, Law 122(1)/2003, plant
operators, after having obtained a license from CERA, may, depending on the capacity
of their plant, apply for their connection to the grid either to the distribution grid
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operator (Electricity Authority Cyprus) or the TSO, on the basis of a contract without
any plant operator being discriminated against. In particular, producers with a
maximum capacity of 8MW, should apply to the EAC, while producers with a capacity
greater than 8MW shall be applying to the TSO. It is noted that upon signing the
connection agreement the plant operator will be entitled to request the expansion of
the grid if such expansion is necessary for the purpose of connecting a plant to the
grid.

Note is made that in exceptional cases, non-licensed operators of small installations
may be entitled to connection provided that such persons are the operators of
electricity plants whose production capacity does not exceed 5 MW.

Although in principle plant operators may export unlimited amounts of electricity to
the grid, a maximum possible capacity may be inserted in the operator’s application
for connection, which shall then be included in the connection agreement.

As regards costs, it is provided in the Transmission and Distribution Rules issued by
CERA, that the plant operator bears all the costs for his connection to the grid. It is
noted that energy produced by RES plant operators is purchased by the EAC at a price
determined by CERA.

5.5 Upcoming changes in energy regulation

An imminent change to the scheme “Solar Energy for All” was set for publication in
December 2015, after having been approved by the Council of Ministers at the end of
November 2015. Accordingly, for the first time net-metering for PV installations is to
be increased to 5KW for all consumers and households in different sub-categories and
for industrial/commercial units to 20kW per unit. It is also the first time that net-
metering will be applied to non-residential consumers.

Additionally, the President of the Republic, has recently announced that tax incentives
will be adopted with regard to investments in the renewable energy sector. As of the
date of this memorandum (December 2015) no such provisions have been
implemented.

6 Conclusion

Cyprus has not implemented legislation dealing specifically with Crowdfunding nor has
in place specific rules and regulations to address this form of funding and/or facilitate
its wider use in funding projects. Instead, the laws of wider application to the provision
of either investment services or lending or even donations apply to Crowdfunding
platforms as well. As a result, the Crowdfunding business in Cyprus has generally yet to
kick-start, let alone Crowdfunding promoting specifically RES projects. However, given
that Cyprus has adopted a comprehensive regulatory framework as regards financial
services, platforms aspiring to promote RES Projects through the lending-based or the
investment-based model are to be regulated under those provisions.
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With regard to RES Regulation, Cyprus being an EU member state, has committed itself
to promoting the utilization of RES. To that end, Cyprus has taken several measures
purporting to increase awareness and provide incentives for the installation, among
others, of PVs or wind turbines, including by providing subsidies for the above.
Nonetheless, Cyprus has still a long way to go in order to make the utmost use of RES
so as to limit its dependence on imported petroleum products and to provide
affordable energy, green jobs and modern supply chains. Cyprus is a very small island
and cannot in fact, adopt policies equivalent to other EU member states, however, one
cannot overlook the fact that significant steps have been taken toward that direction,
in view of wind farms establishment and increasing PV installations. In any case,
additional incentives are expected to be adopted soon for furthering investment in all
types of RES Projects, electricity, heating and cooling and transport.

7 Summary - Crowdfunding and RES Projects Regulation

Country | Cyprus

Summary

Recent e There have been no recent developments in
developments in Crowdfunding regulation in Cyprus

Crowdfunding

regulation

Current Crowdfunding Regulation

General regulation e No specific regulation exists either facilitating
Crowdfunding as a source of funding in general or RES
Projects more specifically or addressing risks associated
with it; instead the general and existing legislation
applies.

Investment license e If investment services are offered or investment activities
requirement are performed by the Crowdfunding platform as regards
financial instruments (e.g. shares, units in collective
investments etc) an investment license must be granted
following the prior authorization of the Cyprus Securities
and Exchange Commission (CySEC)

Prospectus e A requirement for the issuance of a prospectus applies
requirement for the offering of securities to the public. The scope,
application and exemptions follows those of the relevant
EU Prospectus Directive.

AIFMD regulation e A Crowdfunding platform investing in RES Projects may
constitute an AIFM operating an AIF. In such instance the

AIFM and/or the AIF must be licensed by CySEC under
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the AIFMD. However, operating companies engaged in
RES Projects and their developments are unlikely to be
considered as falling under the scope of the relevant

legislation.
Business of Credit e |t is unlikely for a Crowdfunding platform, having
Institutions adopted the lending model, to be considered as a credit
regulation institution, thus triggering a banking licensing

requirement by the Central Bank of Cyprus, if the
platform does not hold money for own account and
therefore does not perform the activity of holding
deposits and simultaneously granting credit to others for
own account.

Payment services e The transfer of funds through a Crowdfunding platform
could constitute a money remittance service which
would trigger the obligation for licensing by the Central

Bank of Cyprus
Further possible e The Prevention and Suppression of Money Laundering
requirements Activities Law, Law 188(1)/2007

e The Unfair Business-To-Consumer Commercial Practices
Law, Law 103(1)/2007

e The Unfair Terms in Consumer Contracts Law, Law
93(1)/1996

e The Electronic Commerce and Associated Matters Law,
Law 156(1)/2004

RES Projects Regulation

Electricity regulation | ¢ Centerpiece of Res Projects in Cyprus is the Law for the
applicable to RES Promotion and Encouraging the Use of Renewable
Projects Energy Sources, Law 112(1)/2013 (“RES Law”).

e The national target of the share of energy produced from
RES by the year 2020 is set to 13% of the gross final
consumption of energy in Cyprus

Market Integration e Cyprus promotes renewable electricity generation
of RES Projects through subsidy and a net metering scheme. The scheme
“Solar Energy for All” is set for publication in December
2015 and for the first time net-metering for PV
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installations is to be increased to 5kW for all consumers
and households in different sub-categories and for
industrial/commercial units to 20kW per unit.

Access of electricity from renewable energy sources to
the grid is granted according to the principle of non-
discrimination, while renewable energy is given priority
as regards the grid’s use. Grid development is a matter of
central planning.

Cyprus being an island and having a special topography
has still a long way to go in order to make the utmost use
of RES so as to limit its dependence on imported
petroleum products and to provide affordable energy,
green jobs and modern supply chains.

Transition to tender
based allocation of
new RES Projects

As RES Projects are only now starting to become popular
in Cyprus, no transition to tender based allocation of new
RES Projects is set.

Further regulatory
sources

The Regulating the Electricity Market Law, Law

122(1)/2003

The Law on the Co-ordination of Procurement
Procedures for Works, Supplies and Services in the Water
Management, Energy, Transport and Postal Services
Sectors and Related Issues, Law 11(1)/2006

Lessons learned for a possible harmonized European Crowdfunding Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model (“dos”)

There are no lessons that can be learned from Cyprus

Aspects that should
be avoided
(ndonltsn)

There are no aspect that should be avoided that can be
learned from Cyprus

Lessons learned for a

possible harmonized European RES Projects Regulation

Role model (“dos”)

There are no lessons that can be learned from Cyprus

Aspects that should
be avoided
(“don’ts”)

There are no aspect that should be avoided that can be
learned from Cyprus

94



Kyriacos KX. Xenophontos
Partner

Andreas Neocleous & Co LLC
5 Lemesou Avenue, 2nd Floor
CY-2112, Nicosia

Cyprus

T+357 25110000
E kyriacos.xenophontos@neocleous.com

Dimitris Papoutsis
Legal Consultant

Andreas Neocleous & Co LLC
5 Lemesou Avenue, 2nd Floor
CY-2112, Nicosia

Cyprus

T+357 25110000
E dimitris.papoutsis@neocleous.com

N\
(CROWDFUNDRES
N

Agathi Trakkidi
Lawyer

Andreas Neocleous & Co LLC
5 Lemesou Avenue, 2nd Floor
CY-2112, Nicosia

Cyprus

T +357 25110000
E agathi.trakkidi@neocleous.com

95



N
(CROWDFUNDRES
N

VI. Czech Republic
1 Czech market for RES Crowdfunding Platforms

Crowdfunding has become very popular in the Czech Republic and vast majority of the
projects supported by Crowdfunding platforms is in the cultural and social area. The
donation- and reward-based model is still the most used Crowdfunding model. The
lending model has been established in the area of peer-to-peer lending and recently a
new platform focused on the loans to small and medium-sized businesses become
active.

The projects dealing with the renewable energy sources (“RES Projects”) are generally
popular and attractive in the market, but so far no Crowdfunding platform focused on
the RES Projects has been established in the Czech Republic.

2 Recent regulatory developments regarding Crowdfunding regulation in the
Czech Republic

In the past year the main regulations relevant to Crowdfunding remained mostly stable
and unchanged. We understand from unofficial contact with public bodies that the
current extent of Crowdfunding regulation is viewed as sufficient and that, therefore,
no specific regulatory changes directly affecting Crowdfunding are expected in the
near future.

Recently there have been the following significant developments in the Czech Republic
regarding Crowdfunding:

2.1 Equity Model

While there is still no working equity Crowdfunding platform in the Czech Republic, we
perceive an increased interest in creating such a platform. This development may be
partly attributable to new legislation governing corporations (Act no. 90/2012 Coll., the
Corporations Act, which took effect on 1 January 2014). The Corporations Act enables
more flexibility in setting up the corporate governance structure of target companies,
thereby making equity Crowdfunding projects more viable in the long term. There
have been some announcements with respect to new equity platforms however as at 1
December 2015 no equity Crowdfunding platform has been operational yet.

2.2 Lending Model

There has been a significant development in the Lending Model, mostly regarding
peer-to-peer lending. New platforms with business loans are also becoming active in
the market. Business loans still continue to be outnumbered by loans to private
individuals. Some of the newly created lending platforms are established by financial
institutions (including banks).
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2.3 Donations or Rewards Model

Crowdfunding platforms based on the Rewards Model continue to be the most
successful and popular in the Czech Republic. As in the past, social and cultural
projects still form a majority of funded ventures, along with a smaller number of start-
up companies and projects.

3 Further recent developments considering RES Projects market in the Czech
Republic

New amendment to the existing legislation on the support of generation of electricity
from renewable sources will be effective from 1 January 2016 and it will mainly:

a) implement certain provisions of EU Directive No. 2012/27/EU on energy
efficiency;
b) fulfil requirements of the European Commission resulting from its

decision on notification of the Renewables Act (as defined below)
(SA.35177 (2013/N)); and

c) eliminate defects highlighted during application of the Renewables Act
(as defined below) in practice.

4 Regulation of Crowdfunding in the Czech Republic

4.1 Licence under Act no. 240/2013 Coll., on management companies and
investment funds, as amended (the “AMCIF”)

Equity Model

Investing in return for a share in the profits or revenue generated by a
company/project is defined by the AMCIF as a form of collective investment.

Such activity corresponds most closely to the definition of an investment fund under
the AMCIF. An investment fund is either a joint-stock company with its registered
office in the Czech Republic or a mutual fund (which is merely a collection of funds and
has no legal personality) that is entitled or the purpose of which is (i) to collect funds
from the public by issuing shares/participation certificates and (ii) to perform the
collective investment of the collected funds on the basis of a given investment strategy
based on the principle of the division of risk for the benefit of the owners of the
shares/participation certificates and further (iii) to manage the funds (“Investment
Fund”).

An Investment Fund can either (i) be managed by a management company, (ii) exist in
the form of an Investment Fund which is entitled to manage itself or (iii) exist in the
form of an Investment Fund which is managed by its executive body being a
management company. All three possibilities (a management company, a self-
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managing Investment Fund and an Investment Fund managed by its executive body)
are required to obtain a licence from the Czech regulator (i.e. the Czech National
Bank).

The capital of an Investment Fund has to reach at least EUR 1,250,000 within six
months of the date of the establishment of such Investment Fund. Given this high
capital requirement, Crowdfunding platforms or project companies in the Czech
Republic usually do not choose the Equity Model.

If a project company or a Crowdfunding platform acting under the Equity Model would
intend to provide investment services, it would have to be properly licensed under Act
no. 256/2004 Coll., on capital markets, as amended (the “Capital Markets Act”).
Investment services (“Investment Services”) under the Capital Markets Act include in
particular:

a) receipt and transmission of orders in relation to investment instruments
(i.e. in particular investment securities such as shares or bonds and
derivatives — “Investment Instruments”);

b) execution of orders in relation to Investment Instruments on behalf of a
client;

c) proprietary trading in Investment Instruments;

d) management of client’s assets under a contract with the client if an
Investment Instrument is part of such assets;

e) investment advice concerning Investment Instruments;

f) underwriting and/or placing of Investment Instruments on a firm
commitment basis;

g) placing of Investment Instruments without a firm commitment basis; and

h) services of safekeeping and administration of Investment Instruments for
the account of clients (including custodianship and related services).

Alternatively, a Crowdfunding platform may position itself as an intermediary for a
direct sale of shares in the individual companies to its investors, thereby avoiding the
application of collective investment rules. Under this model, the platform would still
have to be licensed with the Czech National Bank as an investment firm, in particular
providing the Investment Services listed above under no. (ii), (iii), (vi) and (viii).

However, the application of this method provides for significant administrative

constraints, in particular regarding the corporate structure of the target companies
(e.g. the economies of the relevant administrative costs effectively rule out target
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companies structured as limited liability companies). Furthermore, prospectus
requirements (as described in section 3.2) must also be respected.

Lending Model

Under Czech law, the lending of money by individuals to a company/project in return
for repayment of the loan and interest is a non-regulated activity. Despite the fact that
the lending of money would occur through an online Crowdfunding platform, there are
no regulatory requirements under Act no. 21/1992 Coll., on banking, as amended (the
“Banking Act”). However, general civil and commercial rules on lending must be
observed.

The Crowdfunding platform would also have to obtain a trade licence in order to be
entitled to organise collective lending and borrowing.

Act no. 145/2010 Coll., on consumer credit (the “Consumer Credit Act”) only applies to
individuals as consumers, not to companies. Should the project be undertaken by an
individual who is to be granted loans under the Lending Model, he/she cannot be
gualified as a consumer within the meaning of the Consumer Credit Act, as long as
he/she is going about his/her business activity or performing his/her profession in an
independent way.

Donations or Rewards Model

The provision of money by individuals to a company/project for benevolent reasons or
for non-monetary reward constitutes an exemption under the AMCIF. Collecting funds
or assets that can be valued in money the main purpose of which is the financing of
activities that relate to the production or sale of goods, research or the provision of
services (other than financial services) and further management of such collected
funds or assets that can be valued in money (or assets gained for such funds or assets
that can be valued in money) does not constitute collective investment. Such activity is
thus not regulated by the AMCIF. However, a Crowdfunding platform which would
organise such collection of funds would have to obtain a trade licence for these
purposes.

Furthermore, the requirements of Act No. 117/2001 Coll., on public collections, as
amended (the “APC”) apply to the Donations Model. The APC applies to any activity by
which voluntary donations are being collected from further unspecified members of
the public (the “Public Collection”) and imposes several restrictions. In particular,
Public Collections may only be held for publicly beneficial purposes, such as
humanitarian purposes, charity, education, sport, protection of cultural items, cultural
heritage or the environment. Any Public Collection has to be notified to the relevant
Regional Authority (in Czech: “krajsky urad”). The Regional Authority subsequently
scrutinizes the application and may reject it for non-compliance with the statutory
requirements, in particular if it finds that the purpose of the Public Collection is not

99



N\
(CROWDFUNDRES
N

publicly 100ertifycial. Furthermore, detailed records of the contributions must be kept
and must be submitted to the Regional Authority after the Public Collection has
finished.

Due to the aforementioned administrative requirements and the fact that
Crowdfunding of certain types of projects (e.g. business start-ups) would rarely satisfy
the conditions of public benefit, current Crowdfunding platforms refrain from the use
of the Donations model. Instead, the Rewards model is used where each project
typically has to define rewards for contributors and the contribution is structured as a
sale of such reward, thus falling out of the scope of the APC.

4.2 Prospectus requirements

Under the Capital Markets Act, the general prospectus requirement does not apply
where the offering of investment securities (i.e. shares, bonds, securities substituting
shares or bonds, securities enabling the acquisition or sale of shares or bonds, certain
derivatives, or similar securities) in all member state of the European Union does not
exceed EUR 1,000,000 within a time period of 12 months.

4.3 Regulation of Crowdfunding under the AIFMD regime

In the Czech Republic, the AIFMD has been implemented by the AMCIF. Under the
AMCIF, an alternative investment fund (an “AIF”) constitutes either a special fund or a
fund of qualified investors.

A special fund under the AMCIF is defined as an Investment Fund which does not fulfil
the requirements stipulated by the law of the European Union and thus is not
registered in the relevant register kept by the Czech National Bank.

The AMCIF defines a fund of qualified investors as:

e a legal entity (limited partnership, limited liability company, joint stock
company, societas europea or cooperative) with its registered office in the
Czech Republic that is entitled to (i) collect funds or assets that can be valued in
money from several qualified investors by issuing participation securities orin a
way that such qualified investors become its shareholders, and (ii) perform
collective investment of the collected funds or assets that can be valued in
money on the basis of a given investment strategy for the benefit of such
qualified investors, and (iii) to manage such assets; or

e a mutual fund the purpose of which is to (i) collect funds or assets that can be
valued in money from several qualified investors by issuing participation
securities and (ii) invest the collected funds on the basis of a given investment
strategy for the benefit of the owners of the participation certificates and (iii)
manage these assets; or
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e a trust fund (i) the statutes of which identifies several qualified investors as
beneficiaries; such beneficiaries are the founder of the given trust fund or the
person that increased the assets of the given trust fund on the basis of a
contract and (ii) which is established for the purpose of investment on the basis
of a given strategy for the benefit of its beneficiaries.

4.3.1 Operating company seeking funding

Assuming that “operating company” means a start-up or developing company seeking
funding for its general commercial business by means of a Crowdfunding platform, the
operating company falls under an exemption under the AMCIF. Collecting funds or
assets that can be valued in money the main purpose of which is the financing of
activities that relate to the production or sale of goods, research or the provision of
services (other than financial services) and the further management of such collected
funds or assets that can be valued in money (or assets gained for such funds or assets
that can be valued in money) does not constitute collective investment. Such activity is
not regulated by the AMCIF; therefore, an operating company can neither fall under
the definition of a special fund nor of a fund of qualified investors under the AMCIF.

Of course, the operating company would have to obtain a relevant trade license in
order to be able to conduct its business.

4.3.2 Project Company seeking funding

As long as a project company is acting under the Equity Model (i.e. it invests in return
for a share in the profits or revenue generated by such project company), then the
provisions in the AMCIF apply to it. An investor in a project company acting under the
Equity Model would probably not qualify as a qualified investor (as defined by the
AMCIF), so a project company acting under the Equity Model would probably not
constitute a fund of qualified investors under the AMCIF. However, it cannot be ruled
out that such project company could constitute a special fund under the AMCIF (i.e. an
AIF under the AMCIF).

The capital of a special fund has to reach at least EUR 1,250,000 within six months of
the date of the establishment of such special fund.

Also, if a project company acting under the Equity Model would intend to provide
Investment Services (as defined above), it would have to be properly licensed under
the Capital Markets Act.

The AMCIF will not apply to project companies seeking funding via the Lending or
Reward Models.

4.3.3 Crowdfunding Platform

Should the Crowdfunding platform organise funding for project companies under the
Equity Model, it would probably not constitute a fund of qualified investors under the
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AMCIF (as an investor of a project company acting under the Equity Model would
probably not qualify as a qualified investor, as defined by the AMCIF). It cannot be
ruled out, however, that such Crowdfunding platform could constitute a special fund
under the AMCIF (i.e. an AIF under the AMCIF).

The capital of a special fund has to reach at least EUR 1,250,000 within six months of
the date of the establishment of such special fund.

If the Crowdfunding platform intends to provide Investment Services (as defined
above) for project companies under the Equity Model, it would have to be properly
licensed under the Capital Markets Act.

Should the Crowdfunding platform organise funding for project companies under the
Lending Model, it would neither have to constitute a special fund nor a fund of
gualified investors, as the AMCIF would not apply due to the fact that organising the
lending of money by individuals to a company/project in return for the repayment of
the loan plus the payment of interest is a non-regulated activity.

Should the Crowdfunding platform organise funding for project companies under the
Donations or Rewards Model, it would neither have to constitute a special fund nor a
fund of qualified investors, as the AMCIF would not apply due to the fact that
organising the provision of money by individuals to a company/project for benevolent
reasons or for non-monetary reward constitutes an exemption under the AMCIF.

4.4 Licence under the Act no. 284/2009 Coll., on payment services, as amended
(the “Payment Services Act”)

Should the Crowdfunding platform intend to perform payment services itself in the
Czech Republic, it would have to be properly licensed. There is the possibility to
become either (i) a payment institution, (ii) a small-scale payment service provider, (iii)
an electronic money institution or (iv) a small-scale electronic money issuer under the
Payment Services Act. Becoming a payment institution or an electronic money
institution requires a licence granted by the Czech National Bank. Becoming a small-
scale payment service provider or a small-scale electronic money issuer requires
registration with the Czech National Bank.

In any event, the Crowdfunding platform could also outsource payment services, which
would not trigger any licensing or registration requirements.

4.5 Possible additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be
subject include:

e Act 455/1991 Coll., on trading, as amended (which regulates trade licences)
(the “Trade Licensing Act”);
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e the Capital Markets Act; and

e Act 253/2008 Coll.,, on some measures against the legalisation of proceeds
gained from criminal conduct and financing of terrorism (AML provisions) (the

“AML Act”).
5 Regulation of RES Projects in the Czech Republic
5.1 General overview

As a result of the transposition of EU Directive No. 2009/28/EC on the use of
renewable energy sources, the Czech Parliament on 31 May 2012 enacted new
legislation on renewables — Act No. 165/2012 Coll., on Promoted Sources of Energy
(the "Renewables Act”), which replaced the previous Act No. 185/2005 Coll., on the
Promotion of Electricity Generation from Renewable Sources.

The Renewables Act has been in force since 1 January 2013 and unifies support for all
promoted energy sources and their legal regulation in one act. It covers not only the
promotion of renewable electricity and heat, and biomethane, but also regulates the
support for secondary energy sources and combined heat and power (together
“Renewables”).

The Renewables Act is based on the principle of climate and environmental protection
and as such promotes the use of Renewables. The Renewables Act aims to
continuously increase the share of Renewables in primary energy consumption, with
the goal of achieving a 13 per cent share in the Czech Republic’s gross energy
consumption by the end of 2020.

The Renewables Act stipulates (among other things) (i) a model for purchasing
electricity produced from Renewables, and (ii) a (market-oriented) method of
electricity support payment, which shall be determined by the market operator — OTE
a.s. —a joint stock company owned by the Czech state (the “Market Operator”).

5.2 Types of incentive regime

In general, the Renewables Act provides two types of incentive regime for projects
which generate electricity from Renewables — (i) a regime of fixed purchase prices, and
(ii) a regime of green premiums.

5.2.1 Fixed purchase price

Electricity support in the regime of fixed purchase prices is provided in the form of a
guaranteed price. This price is determined for each type of Renewables so that the
investors can aim for a maximum investment pay-back period of 15 years.
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Under this regime, the respective support payments are paid to power producers
through the distribution system operators or the transmission system operators who
are obliged to purchase all of the electricity produced from the Renewables. However,
the obligation to purchase the electricity is guaranteed only for the lifespan of the
facility producing the electricity (i.e. 15 — 20 years). Distribution system operators and
transmission system operators are subsequently compensated for any difference
between market price and the fixed purchase price through the Market Operator.

5.2.2 Green premiums

On the other hand, electricity support payments in the form of green premiums are
paid directly to power producers by the Market Operator from a special bank account.
This support is an amount paid on top of the market price. The green premiums are
provided on the basis of an annual or hourly regime (it depends on the producer).
Electricity produced in the regime of green premiums can either be sold at market
prices to end customers or traders, or can be consumed by the power producers
themselves (in contrast to the regime of the fixed purchase prices, the rule of
mandatory purchase does not apply).

Only certain power producers have the right to choose the type of incentive regime
applicable to them. It depends on the installed capacity of their electricity generators.
Power producers that own electricity generators with a small installed capacity (i.e.
100 kW or with respect to hydro plants 10 kW) may choose between these two
regimes of support. Taking into account the size of installed capacity, the electricity
support payment primarily takes the form of “green premiums”.

The amount of electricity support for both fixed purchase prices and green premiums
regimes are stipulated by the Energy Regulatory Office (as the main regulatory body
under the Renewables Act) in its price decision, which is issued once per year.

5.3 Upcoming changes in the Renewables Act

Recently, an amending legislation on the support of generation of electricity from
renewable sources has been adopted in the Czech Parliament under Act No. 131/2015
Coll. (the “Amendment”), which will be effective from 1 January 2016.

This Amendment shall mainly:

a) implement certain provisions of EU Directive No. 2012/27/EU on energy
efficiency (the “Directive”),

b) adapt and implement some terms used in the Directive, for example
“useful heat” (in Czech: uZitecné teplo) or “efficient system of supply of

heat energy” (in Czech: ucinnd soustava zdsobovdni tepelnou energii),

c) regulate guarantees regarding the origin of electricity produced from
high efficiency cogeneration,
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d) fulfil requirements of the European Commission resulting from its
decision on notification of the Renewables Act (SA.35177 (2013/N)),

e) introduce a new method of funding of the Renewables and other
supported sources. To date the calculation of the amount of support
payments depends on the amount of electricity consumed by the end
user. The new method shall be independent of the amount of consumed
electricity, and the amount of payment shall be determined on a monthly
basis based on the agreed amount of reserved capacity or the nominal
value of current at the main circuit breaker,

f) eliminate defects highlighted during application of the Renewables Act in
practice.

6 Conclusion

During the past year there has been growing interest in Crowdfunding in the Czech
Republic. Currently, the Rewards Model remains the most popular and successful with
the Lending Model growing mostly in respect of peer-to-peer lending. Despite
regulatory constraints making it the most costly alternative, we expect the emergence
of platforms using the Equity Model. So far no Crowdfunding platform specialised on
the RES Projects has been established in the Czech Republic.

7 Summary — Crowdfunding and RES Projects Regulation

Country | Czech Republic

Summary

Recent ¢ No new developments in applicable regulations
developments in

Crowdfunding e New Corporations Act enables more flexible structure of
regulation target companies using Equity Model

e No new regulation is expected in the near future

Current Crowdfunding Regulation

General regulation | ¢ Project company or Crowdfunding platform acting under
Equity Model can be qualified as an Investment Fund under
AMCIF

- licence from the Czech National Bank required
e Alternatively, Crowdfunding platform may to a limited

extent act as intermediary in direct purchase of shares by
investors

105



N\
(CROWDFUNDRES
N

- licence from the Czech National Bank required

e Project company or Crowdfunding platform acting under
Lending Model is not a regulated entity

- no licence required
e Project company or Crowdfunding platform acting under
Donations or Rewards Model enjoys an exemption under

AMCIF and cannot be qualified as an Investment Fund

- no licence required

Prospectus e General prospectus requirement for offering of investment
requirement securities

e Exemptions apply under threshold of EUR 1,000,000 per
issuer for investment securities offered in any Member
State of EU within 12 months

AIFMD-regulation | e Operating company like start-up or developing company
will not be qualified as AIF under AMCIF

- no licence required

e A project company/Crowdfunding platform acting under
Equity Model could possibly be qualified as AIF under
AMCIF

- license from Czech National Bank required

e Project company/Crowdfunding platform acting under
Lending or Rewards Model will not be qualified as AlF

- no licence required

Payment services | e Provision of payment services as defined under Payment
regulation Services Act by a project company or a Crowdfunding
platform triggers licensing requirements (licence granted
by Czech National Bank)

Consumer credit e The Consumer Credit Act only applies to individuals who
regulation are consumers. The Consumer Credit Act does not apply to
business relationships.
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Further possible
requirements

Trade Licensing Act
Capital Markets Act

AML Act

RES Projects Regulation

Current legislation

Act No. 165/2012 Coll., on Promoted Sources of Energy,
which in general unifies support for all promoted energy
sources (renewable sources, secondary sources and
combined heat and power).

Upcoming
legislation changes

Act No. 131/2015 Coll., which will be effective from 1
January 2016.

This amendment shall (among others) ensure compliance
of the Renewables Act with European legislation and the
requirements of the European Commission.

Types of
incentives

Regime of fixed purchase prices (a guaranteed price); and

Regime of green premiums (an amount paid on top of the
market price).

The amount of support is stipulated by the Energy
Regulatory Office in its price decision, which is issued once
per year.

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model (“dos”)

Light regulation of Lending Model and Rewards Model

Aspects that
should be avoided
(“don’ts”)

Strict requirements of investor protection which do not
take account of special features of Crowdfunding

Equity Model: certain administrative steps require written
form and may not be completed electronically

Strict regulation of the Donations Model
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Lessons learned for a possible harmonized European RES Projects Regulation

Role model (“dos”) | ¢ No special regulation of the RES Projects Crowdfunding

Aspects that e No exemptions applicable to Crowdfunding with respect to
should be avoided RES Projects
(“don’ts”)
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VIIl. Denmark
1 Danish market for RES Crowdfunding Platforms
1.1 Local Danish market for RES Crowdfunding Platforms

During the last couple of years the Crowdfunding market in Denmark has become
more and more popular but has still been limited in Denmark compared to the
popularity in other European countries due to uncertainty of the lawfulness and the
regulation of both Crowdfunding and Crowdfunding platforms in Denmark.
Accordingly, there are no specific Crowdfunding projects dealing with renewable
energy sources (“RES Projects”) or specific Danish Crowdfunding platforms specialised
on funding RES Projects (“RES Crowdfunding Platforms”). Potential Danish RES
Projects would therefore be funded via the ordinary Crowdfunding platforms currently
available in Denmark.

1.2 Danish investment models

Currently, 4 different investment models are recognised in Denmark — however, some
are more popular than others and none of the Crowdfunding platforms available in
Denmark have specialized in RES Projects. To our knowledge the number of RES
Projects financed by the available Crowdfunding platforms in Denmark are very limited
and the amounts raised were also limited to less than EUR 2,000. The different Danish
investment models currently available in Denmark are described below.

1.2.1 Equity Model

Currently, there are no Crowdfunding platforms in Denmark which offers the Equity
Model. The Danish Ministry of Business and Growth disclosed a report in May 2015
stating that Crowdfunding in general is considered a legal form of financing and
clarifying the Danish regulation of the equity-model whereby it is possible to set up
and manage equity-based Crowdfunding platform in Denmark. Accordingly, it has
become more transparent to set up and manage an equity-based Crowdfunding model
even though the equity-based model is the most complex model from a regulatory
perspective. The equity model is based on investments in over-the-counter shares. A
company which intends to offer a Crowdfunding platform based on the equity model
will have to obtain authorisation from the Danish Financial Supervisory Authority (the
“Danish FSA”) as an investment firm in accordance with the Danish Financial Business
Act in order to offer rendering of investment services in securities. If the platform itself
doesn’t offer investment advice a suitability test must be carried out to ensure that the
investor is adequately informed about the risks involved in the equity-based
Crowdfunding transaction prior to the execution thereof. Any company which intends
to engage in the equity model of Crowdfunding will have to be registered as a public
limited company or a partnership company. However, if the offering of shares through
a Crowdfunding platform is for the purpose of raising the minimum capital
requirement for a public limited company of DKK 500,000 this is however permitted. If
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the value of the securities exceeds EUR 1 million and the offering is structured as a
public offer it will trigger a prospectus requirement.

1.2.2 Lending Model

Three Danish platforms currently offer the lending-based Crowdfunding model, i.e.
www.betterrates.dk, http://www.flexfunding.dk and www.lendino.dk. The regulation
and approval of a lending-based Crowdfunding platform depend on which specific
model the platform applies. Platforms that render services subject to the Danish
Payments Services and Electronic Money Act or services subject to the Danish Financial
Business Act have to be licensed by the Danish FSA. The provider of the Crowdfunding
platform either has to apply for a restricted authorisation to provide payment services
in Denmark if the activities constitute payment services or apply for a banking license,
if the activities constitute receipt from the public of deposits or other funds to be
repaid. In addition, the platforms have to comply with the Danish Act on Measures to
Prevent Money Laundering and Financing of Terrorism.

1.2.3 Donations or Rewards Model

The donation-based Crowdfunding is based on a concept where contributors do not
expect money or rewards in return. Rather, contributions are, as the name suggests, a
donation. Generally, this type of Crowdfunding is regulated in the same manner as
other types of charitable fund-raising. The donations campaign must be notified to the
Danish Fundraising Board and are subjected to the conditions of the Danish
Fundraising Act. A fee of DKK 1,000 must be paid to the Danish Fundraising Board in
case of notifications and applications, if the fundraising campaign falls within the scope
of the Danish Fundraising Act. Any Crowdfunding platform that engages in donation-
based Crowdfunding is governed by general regulations under company law. No other
requirements are imposed.

The Danish reward-based Crowdfunding is similar to the donation-based model,
however, the two models differ as a potential investor who invests in reward-based
Crowdfunding expects to receive something in return and the transaction is therefore
fiscally similar to selling a product. Companies who apply rewards-based Crowdfunding
are obliged to list the income from such sale in their annual reports together with
expenses for production and similar and thereby special attention is to be paid to
corporate taxation and VAT declaration.

1.3 RES projects in Denmark

Only very few minor RES Projects have been financed via Crowdfunding platforms in
Denmark. The amounts raised were less than EUR 2,000 for each RES Project and were
related to advocacy and raising awareness campaigns in relation to alternative energy
sources and targeting students. The limited number of RES Projects in Denmark may
be due to the fact that Crowdfunding is still in its early days in Denmark and as
Denmark does not offer the same favourable market conditions with a guaranteed
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minimum price as Germany’s producers enjoy for renewable energy projects in
Germany.

2 Recent regulatory developments regarding Crowdfunding regulation in
Denmark

In May 2015 the Danish Ministry of Business and Growth disclosed a report on
Crowdfunding in Denmark analysing the legal framework for Crowdfunding in
Denmark. Previously the lawfulness and the specific regulation of Crowdfunding in
Denmark are non-transparent but the report describes in detail the different Danish
investment models and the regulation thereof providing more clarity over the legal
framework and the different regulations to comply with for each different investment
model. In addition, the Danish Ministry of Business and Growth has initiated several
initiatives in order to advance the application of Crowdfunding in Denmark, i.e. by
offering guarantees through the Danish Growth Fund, disclosing guidance for both
investors and platform-owners, monitoring the market and further cooperation on an
international level.

The Danish Ministry of Business and Growth concluded that currently no amendments
to existing regulation are necessary to advance the application of Crowdfunding in
Denmark.

3 Further recent developments considering RES Projects market in Denmark

The Danish Act on Renewable Energy (Act no. 122 of 6 February 2015) (the
“Renewable Energy Act”) was amended in February 2015, including changes in major
schemes for renewable energy. This may have implications for future renewable
energy projects. A new application procedure is established, requiring that the Danish
National TSO (Energinet.dk) has committed to pay subsidies before a project is
commenced. This includes photovoltaics, small wind turbines and other installations
using renewable energy. The Act also establishes an upper limit of 500 kW to obtain
subsidies for electricity production based on renewable energy. Therefore no subsidies
will be provided for electricity produced by plants which only use renewable energy,
when these plants have an installed capacity of 500 kW or more. The changes will take
effect for plants connected from 1 January 2016 and later. A transitional phase has
been established, which provides access to funding for projects which began before 1
July 2015 and where the fact that connection to the grid has not been established
before 1 January 2016 cannot be imputed to the owner of the plant or it is a photo
voltaic plant, which meets a list of requirements.

Further, an already adopted supplement of DKK 0.01 per kWh for coastal wind farms is
removed because the European Commission cannot approve the scheme and a time

limit on support for offshore wind turbines is shortened from 2019 to 2016.

Additionally, subsidies given as fixed prices for electricity produced from a number of
decentralized combined heat and power plants and power generation plants with
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waste as a fuel of up to 5 MW are repealed. The plants which received subsidies can
instead receive the aid as a basic amount independent of production.

Central Heating Plants (“CHP”) can receive subsidies for investment and operating
from a subsidy pool. The aim is for the CHP’s to implement projects which replace
fossil fuels with renewable energy sources.

Another bill has been put forward but not yet amended, to reduce aid for small wind
turbines, i.e. with an installed capacity of 25 kW or less, which are connected to their
own consumption installation. The current subsidies scheme for 20 years from the
network connection is shortened to 12 years. These subsidies will only apply to wind
turbines connected to the grid by 31 December 2015. Instead, an annual pool of 1 MW
is introduced, with the settlement price reduced slightly every year from the time of
connection to the network grid. Applications must be committed before the
commencement of the project.

4 Regulation of Crowdfunding in Denmark
4.1 Equity Model

Rendering of investment services in Denmark commercially are regulated activities
under Danish law and such activities are subject to a licensing requirement from the
Danish FSA according to the Danish Financial Business Act (Consolidated Act No. 182 of
18 February 2015).

For the purpose of Danish law “investment services” are, inter alia, receipt and
arrangement for the account of investors of orders in relation to one or more financial
instruments and, execution of orders with one or more financial instruments.

Financial instruments within the scope of the Danish Financial Business Act include
securities and financial instruments. Securities include shares in companies and other
securities equivalent to shares in companies, partnerships and other businesses, and
share certificates, bonds and other debt instruments, including certificates for such
securities, and any other securities of which securities as mentioned above can be
acquired or sold, or give rise to a cash settlement, the amount of which is fixed with
securities, currencies, interest rates or returns, commodities indexes and other indexes
and targets as reference.

If a Crowdfunding platform facilitates the offering of securities or financial
instruments, the operator of the platform renders investment services and is therefore
subject to the licensing requirement under the Danish Financial Business Act if the
Crowdfunding platform facilitates that investors meet public limited companies that
are seeking funding with a view to facilitating a transaction in respect of the shares in
the limited companies. The Danish FSA has in November 2013 issued guidance on the
licensing requirements and the exemptions thereunder.
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The Danish Executive Order on Investor Protection (Executive Order no. 623 of 24 April
2015) will also be applicable to the services rendered and a suitability test will have to
be performed on a retail-investor. However, the suitability test is not a requirement, if
the order is execution only.

As all Danish investment firms are subject to the Danish Act on Prevention of Money
Laundering and Financing of Terrorism (Consolidated Act no. 1022 of 13 August 2013)
this will also apply in this situation.

4.2 Lending Model

Any activity in Denmark comprising receiving from the public of deposits or other
funds to be repaid requires a license in accordance with the Danish FBA. If the
Crowdfunding model is based on the concept that the Crowdfunding platform provider
will repay the deposits provided by the investors this will under Danish law require a
license.

If the activity rendered in connection with the Lending Model qualifies as payment
services the rendering of such activity will require an authorisation from the Danish
FSA pursuant to the Danish Payment Services and Electronic Money Act. The
transmission of funds between the potential investor and the project/entity which is
being funded may require the Crowdfunding platform provider providing “money
remittance” services under the Danish Payment Services and Electronic Money Act.

4.3 Donations or Rewards Model

Each of the Donations and Rewards Model is structured in order not to constitute any
form of financial investment or financial return and therefore is not within the scope of
the Danish financial regulation. Accordingly, the provider of a Crowdfunding platform
operating this model is not subject to any financial regulation or license requirements.

A possible donations campaign must be notified to the Danish Fundraising Board and is
subjected to the conditions of the Danish Fundraising Act (Act no. 511 of 26 May
2014). A fee of DKK 1000 must be paid to the Danish Fundraising Board in case of
notifications and applications, if the fundraising campaign falls within the scope of the
Danish Fundraising Act. Any Crowdfunding platform that engages in donation-based
Crowdfunding is governed by general regulations under company law. No other
requirements are imposed.

The Danish reward-based Crowdfunding is similar to the donation-based model,
however, the two models differ as a potential investor who invests in reward-based
Crowdfunding expects to receive something in return and the transaction is therefore
fiscally similar to selling a product. Companies who apply rewards-based Crowdfunding
are obliged to list the income from such sale in their annual reports together with
expenses for production and similar and thereby special attention is to be paid to
corporate taxation and VAT declaration.
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4.4 Prospectus requirements

The public offering and sale of securities or investment products to investors is subject
to a prospectus requirement pursuant to the Danish Securities Trading Act
(Consolidated Act no. 831 of 12 June 2014). However, as the Danish Crowdfunding
offers are very limited most Crowdfunding offers fall within the exemption for offers
worth less than EUR 1,000,000 in a period of 12 months. There are other exemptions
that may be applicable if single issues exceed this level such as if the issues are
addressed solely to qualified investors or is addressed to fewer than 150 natural or
legal persons. However, as the Danish offerings are very limited, and most often
subject to the exemptions no prospectus requirement is likely to apply in respect of
the three types of Crowdfunding which are currently available or will be in the near
future in Denmark.

4.5 Regulation of Crowdfunding under the AIFMD regime

A Crowdfunding platform where investors are offered a variety of start-ups, which they
are able to invest in in order to receive a return may be subject to the Danish Act on
Alternative Investment Fund Managers (Act no. 598 of 12 June 2013) (the “AIFM Act”),
if the platform will qualify as an Alternative Investment Fund. This definition is laid out
in the AIFM Act implementing the Alternative Investment Funds Managers Directive
(the “AIFMD”) in Danish legislation. If the platform qualifies as an alternative
investment fund (an “AIF”), the persons administering the platform will qualify as Fund
Managers and thereby be subject to the AIFM Act. Currently, no platforms have been
registered as an AlF according to the Danish FSA’s homepage.

5 Regulation of RES Projects in Denmark
5.1 Overview

Regulation on renewable energy in Denmark is focused on increasing the use of
renewable energy, with a political ambition of a minimum of 35% renewable energy in
total energy consumption and a minimum of 50% wind power of the electricity
consumption by 2020, coal phased out in 2030 and 100% renewable energy in energy
consumption by 2050. The ambitions are to be achieved by increasing the wind power
from offshore and near shore wind farms, conversion from coal to biomass at large
scale CHP and smaller open field plants, and supporting the development of photo
voltaic, wave power, biogas etc. Generally there is a large focus on developing wind
energy. A tender for an offshore wind turbine farm at Kriegers Flak in the Baltic Sea has
been commenced in 2015 and is expected to be completed in the latter part of 2016.

5.2 Remuneration

The Danish Act on Renewable Energy was adopted in 2008. The purpose of the
Renewable Energy Act is to promote the production of energy using renewable energy
sources, in line with climate, environmental and socio-economic reasons for reducing
dependence on fossil fuels, security of supply and reducing emissions of CO2. The
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Renewable Energy Act brought together existing provisions specifically relating to
renewable electricity to make the legislation for establishing and producing renewable
energy as clear as possible.

In Denmark, electricity from renewable sources is mainly promoted through subsidies,
either as a permanent settlement, a fixed premium, on a contract for difference basis
or given as a basic amount. When given as a permanent settlement the producer
receives a fixed amount per delivered kWh. A fixed premium is given operators of the
renewable energy plants as a variable bonus on top of the market price, with a
maximum amount per kWh. This depends on the source of energy used and the
connection date of the plant. Electricity producers who use all or part of the electricity
they produce themselves are exempt from paying the Public Service Obligation® on this
electricity. A contract for difference is used for the offered off shore wind turbine
farms and the subsidy is given as a contract for difference between the spot market
price and the offer price. Basic amount is given as a lump sum.

In return for payment, all plant operators must be granted connection to the grid on a
non-discrimination principle and renewable energy plants are not given priority, while
on the use of the grid the renewable energy plants are entitled to priority use. The
national TSO and the distribution companies are required to expand the grid in order
to guarantee the efficient transmission of electricity with a focus of increasing both
competition and renewable energy sources. However, the plant operators are not
entitled to call for an expansion of the grid.

In order to increase the number of wind turbines on land four incentives have been
established. A purchase scheme which imposes the wind turbine setter to offer 20% of
the project to local residents at cost prices; a loss of value scheme which gives
neighbours of future wind turbines opportunity to receive compensation for loss in
value of their property from the wind turbine setter; a Green Plan in which the
municipality can apply for grants to initiatives that benefits the local citizens; and a
Guarantee Scheme, giving an option to apply for a guarantee for loans of up to DKK
500,000 to borrowings related to the financing of feasibility studies for new wind
projects. The Guarantee Scheme is available to local associations of wind plant owners
and other local initiative groups to finance feasibility studies prior to the construction
of wind energy turbines. Organisations or groups must have at least 10 members and
the majority of these must be residents in the municipality in which the turbines will
be constructed or live within a 4.5 km radius. This includes wind turbines with a
capacity of more than 25 kW, and an off shore tendering procedure is not included. A
budget of DKK 10 million is provided for guarantees and each guarantee will cover
most of the specific loans. A group or association must apply to Energinet.dk, who
decides whether a guarantee will be provided and if so, Energinet.dk will provide a
guarantee to the bank. As another incentive to increase the number of wind turbines,
the municipalities have promised to actively plan to provide sites for wind turbines.

1
The Public Service Obligation is a charge imposed to support renewable energy. It is determined by Energinet.dk and depends ;m
the consumer’s individual level of consumption.
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A subsidy is also given for small renewable energy technologies using renewable
energy sources or technologies deemed to be of strategic importance (i.e. solar
energy, biogas, hydro-power and biomass). Subsidies may be awarded for investment
costs, preparation or installation costs, commissioning the plant into a proving phase,
including the cost of the necessary consultancy. Energinet.dk has a budget of DKK 25
million. It is required to apply for the subsidy within a specified timeframe and
applicants must be project owners. Energinet.dk decides which projects are subsidised.
As a ground rule the project may begin after the contract between Energinet.dk and
the owner of the project is signed. During the project interim reports must be
submitted twice a year. When the project is completed a final report and financial
statements must submitted.

Generally there are two types of policy programmes for installers of RES plants; the
Quality Assurance Scheme for the installers of solar heating plants, photo voltaic and
biofuels, and the Heat Pump Scheme for installations of heat pumps. Other than these,
the vocational education for specific professions covers all the requirements of the
European RES Directive.

The Danish Certification Scheme for wind energy plants includes a type certification
certifying the type of wind turbine and a project certification, evaluating the individual
installations.

There are also development programmes supporting innovative sustainable energy
technologies and the “Green Labs DK Programme”, giving subsidies for the
establishment of test and demonstration facilities for new sustainable technologies.

6 Conclusion

The Danish market for RES Crowdfunding platforms and RES Projects is currently very
limited. As such, the Danish Ministry of Business and Growth has in May 2015 initiated
several efforts to promote and support the Danish Crowdfunding market but the
effects of these initiatives are yet to be seen. The Danish Crowdfunding market is still
in its early days but the Danish Ministry of Business and Growth has clarified the legal
framework for application of Crowdfunding in Denmark and elaborated on the specific
regulation of the donation- and reward-based model, the lending model and the
equity model — the equity model being the most complex model from a regulatory
perspective. Even though regulation of renewable energy in Denmark is focused on
increasing the use of renewable energy with a political ambition of among others 35%
renewable energy in total energy consumption and a minimum of 50% wind power of
the electricity consumption by 2020 the regulation and the new initiatives within
renewable energy in Denmark have not yet been combined with the regulation of
Crowdfunding or other types of funding. However, as the Ministry of Business and
Growth is open-minded in relation to cooperating internationally and within a
European framework in relation to promoting the Crowdfunding market it is yet to be
seen in specific RES Projects and regulation will be implemented in Denmark.
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7 Summary — Crowdfunding and RES Projects Regulation
Country | Denmark
Summary
Recent e The Danish Ministry of Business and Growth disclosed a

developments in
Crowdfunding
regulation

report in May 2015 setting-out the legal framework for
Crowdfunding in Denmark. In addition the Ministry wish to
promote Crowdfunding and has initiated several efforts to
support the Crowdfunding market in Denmark.

Current Crowdfundi

ng Regulation

General regulation

If a Crowdfunding platform facilitates offering of securities
or investment products the operator of the platform
renders financial services, which is subject to a licensing
requirement

Donations or Rewards Model does not involve any form of
financial investment or financial return and therefore is not
within the scope of the Danish financial regulation but only
subject to additional regulation.

Prospectus
requirement

Prospectus requirement for offering of securities or
investment products

Threshold: EUR 1.000,000 per issuer within 12 months

AIFMD-regulation

Crowdfunding platform may qualify as an AIF and be
subject to the Danish AIFM Act

The persons administering the AIF — platform may qualify
as Fund Managers of the AIF.

Payment services
regulation

Transfer of funds through an operator may constitute
money remittance service

Requires Danish FSA’s authorisation

Consumer credit
regulation

If consumer borrowers are permitted on a platform and
Crowdfunding offered is based on the Lending Model there
are requirements to the loan agreement pursuant to the
Danish Act on Credit Agreements

Further possible

The Danish Act on Measures to Prevent Money Laundering
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requirements and Financing of Terrorism

e Danish Marketing Practices Act

e Danish Investment Associations, etc. Act.
e Danish Act on Credit Agreements.

e Danish Tax Rules

e Danish Fundraising Act.

RES Projects Regulation

Electricity e Political aim to increase the volume of renewables
regulation

applicable to RES | ¢ Number of remuneration schemes

Projects

e Incentives to establish wind turbines on land, including
offering 20 % to local residents

Market e When receiving remuneration RES Projects will in many
Integration of RES cases have a competitive advantage

Projects

Transition to e Off shore wind turbines are generally tendered

tender based
allocation of new
RES Projects
Further regulatory | ¢ The Danish Act on renewable energy
sources

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model (“dos”) | ¢ Disclosure of guidance for both investors and platform
owners

e Offering of guarantees

Aspects that e The lack of implementation of specific regulation of
should be avoided Crowdfunding
(“don’ts”)

Lessons learned for a possible harmonized European RES Projects Regulation
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Role model (“dos”) | ¢ Introduction of pur-chase scheme for local residents

e Guarantee of borrow-ings related to the fi-nancing of
feasibility studies for new wind projects

e Subsidies given for es-tablishment of test and
demonstration facilities for new sustainable facilities

Aspects that e N/A
should be avoided
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VIII. Estonia
1 Estonian market for RES Crowdfunding Platforms

Although, recently there have been many discussions on the possibilities to use
Crowdfunding for funding projects dealing with renewable energy sources (RES
Projects), there are still no Crowdfunding platforms specialised on funding RES Projects
(RES Crowdfunding Platforms) in Estonia. However, few RES Projects have searched
for financing through other existing (lending based) Crowdfunding platforms.

The biggest RES Project, known to us, was the campaign for Smart City expansion in
Pakri in May 2015. PAKRI Science and Industrial park was seeking the capital in total of
EUR 490 000 through a lending based Crowdfunding platform. PAKRI is planning to use
Crowdfunding also in the near future to invest in wind turbine, smart-grid network and
next building constructions.

1.1 Different investment models

As stated above, there are no RES Crowdfunding Platforms currently operating in
Estonia. There are, however, several other lending based, donations based and equity
based platforms.

Most of the Crowdfunding platforms in Estonia are lending based (individuals lend
money in return for repayment of the loan and interest on their investment).
Generally, there are two different kinds of lending based Crowdfunding structures: the
platforms that intermediate loans between natural persons (peer to peer lending
platforms), and the platforms that enable businesses to take loans from individuals
(e.g. real estate projects funding platforms). As far as we are aware, there are at least
two peer to peer lending platforms and two platforms that focus on real estate
projects financing.

At the moment, there is also one donation based Crowdfunding platform. On this
platform, the projects owners are supposed to establish a project, based on innovative
ideas (including design, music, books, cinema, theatre, etc.), for financing and present
it with a video and/or descriptive summary. In these projects, no financial return is
involved. The investors may donate money for the projects or companies (in minimum
1 euro) and do not get any return at all or a non-monetary reward (e.g. tickets, books,
“thank you” notes in publications) for their donation. The project has to be financed
100% (or more) before its final date. If it will not, the backers will receive the money
back.

There is one equity based Crowdfunding platform where investors make investments
in return for a share in a company. The platform gives two options for the investors:
direct equity option and convertible note. First requires the investor to purchase share
in the business straight away, the second allows for a delayed transaction where an
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investor gives out a loan to the company that can later on be converted into an equity
stake in the business.

2 Recent regulatory developments regarding Crowdfunding regulation in Estonia

There have been no substantial developments regarding Crowdfunding regulations.
Estonian legislator has shown no initiative for enacting a special law regulating
Crowdfunding as it has been in several other countries. However, on 29 March 2015,
the Creditors and Credit Intermediaries Act (CCIA) entered into force. It obligates
creditors and credit intermediaries to apply to the Estonian Financial Supervision
Authority (EFSA) for authorisation and to bring their activities into compliance with the
statutory requirements. Under the CCIA also Crowdfunding platforms, falling under the
regulation of CCIA, are required to have an activity license by 21st March 2016.

3 Further recent developments considering RES Projects market in Estonia

There have been no substantial developments regarding RES Projects regulations.

However Estonian Supreme Court is currently analysing (case No 3-2-1-71-14) whether
the renewable energy fee which the end-users of electricity must pay to finance the
renewable energy support payable to renewable energy producers complies with
Estonian Constitution. Main concern of the court is that the subsidies payable to
electricity producers might be too high, in which case also the renewable energy fee
payable by end-users might be excessive and hence disproportionally restrict end-
users property rights. This judgement, if negative, may have negative implications
towards implementation of RES Projects in Estonia.

Estonia also plans to amend its current renewable energy support scheme. Details of
this development are described in more detail in point 5.4.

4 Regulation of Crowdfunding in Estonia
4.1 Licence requirement
4.1.1 Equity Model

Currently there is only one (recently established) equity based Crowdfunding platform
operating in Estonia. There is no common understanding yet, whether an equity
Crowdfunding platform is considered to provide investment services or not. There is,
however, high risk that such services will be considered to be investment services in
the meaning of MiFID and are therefore subject to licensing requirement. In this case
the activity of the platform would fall under the scope of Estonian Securities Market
Act (SMA).

When the Crowdfunding platform facilitates the offering of transferrable securities, or
its operator acts as a securities broker, the platform may be deemed to provide
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investment services in the meaning of SMA and will be subject to the investment firm
license requirement issued by EFSA.

4.1.2 Lending Model

Pursuant to the Estonian Credit Institutions Act (CIA), a company who wishes to
receive cash deposits or other repayable funds from the public in any other manner is
a credit institution and must hold a license granted by the EFSA. A credit institution has
an exclusive right to receive money from public for the purposes of depositing.
However, in Estonia the platforms use a lending model based on loans between
individuals and companies. The platforms are providing only lending brokerage
services and the whole process of investing and lending is under platforms’ clients own
control. Therefore, the platforms do not receive cash deposits or provide loans on
their own account and thus they do not fall under the regulation of credit institution
and do not need a credit institution license.

However, as discussed in section 2, under the new CCIA, the licensing requirement will
also apply to credit intermediaries. Intermediation of credit under the CCIA means (i)
intermediating the granting of credit or indicating the possibility to enter into a credit
agreement to a consumer for a charge, (ii) assisting consumers in acts preliminary to
entering into a credit agreement or in entering into the agreement and any other
activities related thereto, or (iii) in the interests of and for the benefit of the creditor,
negotiating or entering into agreements on behalf and on the account of the creditor
independently and on a permanent basis. By 21st March 2016 the lending based
platforms, depending on the structure and activity of a platform, may be obliged to
hold a license granted by the EFSA. Supervision may also be exercised over foreign
creditors and credit intermediaries and their Estonian branches that grant or
intermediate credit to consumers in Estonia in the framework of their economic or
professional activities.

4.1.3 Donations or Rewards Model

Depending on the detailed structure of the platform, the investments under donations
and rewards model platforms generally do not qualify as investment services, as they
do not relate to (tradable) securities.

Also, as the money is donated and not lent, such activity should not require a banking
license or credit intermediaries’ license. In case the platform operator, under certain
circumstances, repays the money donated back to the donator, there may be a risk
that such an activity would be deemed to be ‘receiving repayable funds from public’
and thus would fall under the regulation of CIA. However, in our opinion, it is not likely
that such interpretation would be applied.
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4.2 Prospectus requirements
4.2.1 Lending or Equity Model

RES Project initiators issuing securities to investors may be subject to prospectus
requirement in Estonia. Requirements for the preparation, submission and approval of
the prospectus and exemptions from the requirement to publish the prospectus are
established by the SMA. The implementation can mostly be regarded as complying
with the Prospectus Directive. Few inconsistences, however, exist.

In contrast to several other countries, where the prospectus requirement does not
apply to the offering of securities with a value of EUR 5 million or less within a one-
year period, in Estonia, specific requirements towards the prospectuses in such
offerings are established by a regulation of the Minister of Finance®. Therefore,
publicly offering securities using a Crowdfunding platform in Estonia is likely to require
publication of a prospectus, subject to certain exemptions.

Pursuant to the SMA, a prospectus has to be drawn up when (i) securities are offered
to the public, (ii) the securities are admitted to trading on a regulated market (‘a
trading prospectus’) and (iii) the securities are admitted to trading on an exchange (‘a
listing prospectus’). The prospectus is not required if securities are not offered publicly
(definition of public offer as defined in the Prospectus Directive). Also, the prospectus
requirement does generally not reply if the securities offered are not tradable.
However, in case a foreign Crowdfunding instrument constitutes an investment fund,
we note that public offering of non-tradable units of such non-Estonian investment
fund may be subject to Estonian law regulation on the public offering of investment
fund units.

The platforms operating lending model are not subject to prospectus requirement.

4.2.2 Donations or Rewards Model

As stated in clause 4.1.3 depending on the specific structure of the platform, the
investments under donations and rewards model platforms generally do not qualify as
investment services, as they do not relate to (tradable) securities. Therefore, the
prospectus requirement would not apply to these platforms.

4.3 Regulation of Crowdfunding under the AIMFD regime

The law enabling alternative investment fund managers from other EU countries
marketing EU alternative investment funds (AIF) to passport to Estonia came into force
on 22th July 2013. Further amendments to the Investment Funds Act (IFA) became
effective from 19th May 2014. The aim of the amended IFA was to transpose other
provisions of the AIFMD into Estonian law.

1
Regulation No. 4 of the Minister of Finance from 09.01.2006 ,Requirements for public offer, trading and notation prospect(in
Estonian: Néuded vddrtpaberite avaliku pakkumise, kauplemis- ja noteerimisprospektile).
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The new legislation does not introduce any provisions that would explicitly regulate
the activity of Crowdfunding. However, depending on the nature and the scope of
services provided by a Crowdfunding platform it might qualify as an AIFM and
therefore each situation should be evaluated on case by case basis. If the platform
qualifies as an AIFM, it will require a licence from EFSA.

4.3.1 Definition of AIF

As explained above, the regulation of AIF was transposed to IFA. However, IFA does
not define AIF and therefore the definition of AIF in AIMFD would be applied.
According to Article 4(1) of AIMFD, AlFs means (i) collective investment undertakings,
including investment compartments thereof, (ii) which raise capital from a number of
investors, (iii) with a view to investing it in accordance with a defined investment
policy for the benefit of those investors, (iv) and do not require authorisation pursuant
to Article 5 of Directive 2009/65/EC.

European Securities and Markets Authority (ESMA) has issued further guidelines on
the definition of an AIF which clarify what constitutes a ‘collective investment
undertaking’. These are that (i) the undertaking does not have a general commercial or
industrial purpose, (ii) it pools capital from investors with a view to generating a
pooled return from assets, (iii) the unitholders/shareholders have no “day to day
discretion or control” over operational matter.

‘The defined investment policy’ according to the ESMA guidelines contains the
following factors: (i) the investment policy is determined and fixed, at the latest by the
time that investors’ commitments to the undertaking become binding on them; (ii) the
investment policy is set out in a document which becomes part of or is referenced in
the rules or instruments of incorporation of the undertaking; (iii) the undertaking or
the legal person managing the undertaking has an obligation (however arising) to
investors, which is legally enforceable by them, to follow the investment policy,
including all changes to it; (iv) the investment policy specifies investment guidelines,
with reference to criteria including any or all of the following:

a) to invest in certain categories of assets, or conform to restrictions on
asset allocation,

b) to pursue certain strategies,

c) to invest in particular geographical regions,
d) to conform to restrictions on leverage,

e) to conform to minimum holding periods, or

f) to conform to other restrictions designed to provide risk diversification.
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4.3.2 Equity Model

There is lack of certainty under Estonian law whether an equity Crowdfunding platform
would fall under the regulation of AIFMD. It cannot be excluded it may constitute an
AIF within the meaning of Estonian AIFMD regulation if it seeks funding in return for a
share in that company. Upon determining whether a company is to be classified as an
AIF, it must be evaluated in case to case basis taking into account the specific structure
and operation of the platform.

4.3.3 Lending Model

The lending based Crowdfunding platforms can generally be structured as non-AlF
investments since the investors do not share liability for any losses and therefore do
not invest in a collective investment undertaking.

4.3.4 Donations or Rewards Model

When the Crowdfunding platforms do not offer any kind of revenues, or provide only
very small non-financial rewards, it cannot be argued that these funds are invested for
the benefit of those investors and the funding thus contains no collective investment.
Therefore, it is not likely that these platforms would fall under the regulation of AlFs in
Estonia.

4.3.5 Crowdfunding Platform

A Crowdfunding platform does not raise capital from investors for its own business.
Moreover, the platform does not manage the underlying investment but merely
arranges investments into projects or companies or intermediates loans between
natural persons. Therefore, provided that the platform operates within the previously
described structure, the platform should not qualify as AlF.

4.3.6 Special Purpose Vehicle

A Special Purpose Vehicle (SPV) may be used to pool investments from a larger group
of individual investors into one entity. Provided that the SPV meets all the other
general requirements of AIF, it would fall under the regulation of AIF under Estonian
law and therefore would be subject to AIFMD regulation. It is required to apply for an
authorisation of a manager of an alternative fund if a person manages, in the course of
its principal and permanent professional activities, funds which assets, including the
total volume of all the assets obtained by means of leverage exceeds EUR 100 million
or the total volume of the assets exceeds EUR 500 million provided that the funds'
portfolio consists of unleveraged funds and the right to redeem the units or shares
cannot be exercised within five years as of the date of making investments in each
fund. If the funds managed by the SPV are less than the named limits, the
authorisation requirement would not apply. However, the SPV would still be obliged to
register its activities with the EFSA.
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An alternative would be a contractual pooling of the investors. In this structure, no
pooling entity would be involved (the investors enter into a pooling agreement with
the company itself or a third party) and therefore it should not fall under the AIFMD
regulation.

4.4 Licence under Estonian Payment Institutions and E-money Institutions Act

Transfer of funds through the operator of a Crowdfunding platform may generally
constitute payment services (if a payment account is opened) or money remittance
services (if no payment account is opened) within the meaning of the Payment
Institutions and E-money Institutions Act (PIEIA).

Transfer of funds could occur if the investors pay their investment amounts to the
operator of the Crowdfunding platform, who then passes the funds to the person
taking advantage of the Crowdfunding financing scheme, or back to investor in case
the funding transaction fails.

We are not aware of any cases in Estonia where a Crowdfunding platform holds a
payment institution license or where either of above exemptions has been applied to a
Crowdfunding platform. Thus, in each situation where any of these exemptions is
considered, we strongly recommend that beforehand respective project the structure
of each platform is coordinated with the EFSA and/or local counsel is involved.

A possibility to operate Crowdfunding platform without the risk of being obliged to
hold a payment services licence and supervised by the EFSA would be using an external

provider or partner for processing payments rather than acting as an intermediary
himself.

4.5 Possible additional regulations

Other regulations to which the operator of a RES Crowdfunding Platform may be
subject to include:

e Estonian Law of Obligations Act (véladigusseadus)
e Estonian General Part of the Civil Code Act (tsiviilseadustiku iildosa seadus)

e Estonian Money Laundering and Terrorist Financing Prevention Act (rahapesu
ja terrorismi rahastamise tokestamise seadus)

e Consumer Protection Act (tarbijakaitseseadus)
e Estonian Advertisement Act (reklaamiseadus)

e Estonian Information Society Services Act (infolihiskonna teenuse seadus).
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5 Regulation of RES Projects in Estonia
5.1 Overview

Estonian renewable energy policy and regulation is mainly focused on implementation
of binding EU renewable energy directives. According to Directive 2009/28/EC
Estonia’s target for share of energy from renewable sources in gross final consumption
of energy is 25% by 2020. In order to achieve this goal Estonia has established financial
support measures to incentivise production of electricity from renewable energy
sources (RES) and production of combined heat and power (CHP). This policy has been
rather successful. By the end of second quarter of 2015 renewable energy generation
constituted 16.7% of Estonian total electricity consumption. Estonia is predicted to
reach the target 25% of overall energy consumption from RES by 2020 without
significant surplus or deficit. It is unlikely that Estonia will voluntarily provide additional
financial or other incentives for production of renewable energy above the binding
targets as this would increase the financial burden of energy consumers and hamper
local oil shale industry which is strategically important to Estonia. Namely approx. 80-
90% of electricity produced in Estonia comes from local oil shale, this sector also
provides work for thousands of employees and the state has invested huge amounts of
money into this sector.

Unlike some other EU member states, Estonia has no renewable energy specific legal
acts. Generation, distribution and sale of renewable electricity are regulated under the
general Electricity Market Act (EMA) and the grid code (Grid Code) which applies both
to conventional and renewable energy related activities. Also planning, construction
and commissioning of new renewable energy power or CHP plants is subject to general
building and environmental laws.

The EMA defines renewable energy sources as water, wind, sun, waves, tidal energy,
geothermal energy, landfill gas, sewage treatment plant gas, biogas and biomass.
Electricity produced from these sources is classed as renewable energy. The potential
for renewable energy in Estonia is strongest in wind power and bioenergy-based CHP.

5.2 Feed-in management

Operators of renewable energy power plants do not benefit from a preferential grid
access. According to the EMA, the electricity network operators must observe the
principle of equal treatment of all electricity producers when providing network
services and cannot prefer producers based on the fuel type used for production.
Network operators have an obligation to develop their network such that all
production installations which meet established requirements can be connected to the
network. In order to be connected to the network and feed electricity into the
network, a renewable energy producer and a network operator must conclude
respective connection agreement and a network agreement. These agreements are
concluded on standard terms which are approved by the energy sector regulatory
authority, the Estonian Competition Authority, in advance.
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Also in district heating sector heat produced from RES is not granted priority access to
the network. However in case there is a need for new production capacities and
several undertakings have expressed their wish to enter into contracts, the network
operator must organise a tender for the award of the contract. In this tender process
the network operator should, if possible, give preference (among certain other types
of fuel) to heat produced from predominantly RES or in an efficient cogeneration
regime from RES. Network operator is permitted to conclude contracts with a heat
producer for a period of up to 12 years.

53 Remuneration system

First support mechanism for production of electricity from RES was adopted in Estonia
already in 2003 according to which producers of electricity from RES were entitled to
receive 1.8 times the regulated price of electricity. In 2005 the scheme was slightly
amended and producers of electricity from RES were entitled to receive feed-in tariff
which was set at 51.8 EUR/MWHh.

In order to attract new investments and meet the 2020 RES target the support scheme
was amended in 2007. The new scheme included for the first time aid to high efficient
CHPs. 2007 scheme introduced a parallel system according to which the beneficiaries
could choose from two support options. Option 1 was a feed-in tariff — EUR 73.5 per
MWh if produced from RES, including CHP using RES; or EUR 51.8 per MWh if
produced in high-efficient CHP using natural gas, retort gas, peat or municipal waste.
Option 2 was a feed-in premium — EUR 53.7 per MWh on top of the market price if
produced from RES, including CHP using RES; or EUR 32 per MWh in top of the market
price if produced in high-efficient CHP using natural gas, retort gas, peat or municipal
waste.

In practice option 1 was never used. Instead all beneficiaries used option 2 as the price
for electricity was always higher than the feed-in tariff (option 1). This led to
cancellation of option 1 in 2010. As a result of these developments and amendments
the support scheme currently (December 2015) in force has the following main
characteristics:

e Support is paid for electricity that is generated from RES, from biomass in CHP
mode, or in efficient CHP mode;

e Fixed support rates:

— EUR 53.7 per MWh if produced from RES or from biomass in CHP
mode;

— EUR 32 per MWh if produced in high-efficient CHP mode from waste as
defined in the Waste Act, peat or retort gas or if produced in high-
efficient CHP mode using generating equipment with a capacity not ex
ceeding 10 MW.
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e Support is paid on top of the market price. Hence the beneficiaries’ total
revenue is the sum of the market price and the support. The producers are free
to choose to whom they want to sell their electricity.

e Supportis paid for up to 12 years from commencement of production.

e Producers using wind as the source of energy may receive support until 600
GWh of electricity is generated and subsidised from wind in Estonia in a
calendar year. Support is not paid for wind energy producers who have
previously received state investment aid in respect of the same generating
installation.

e To qualify for support, electricity must be generated by a generating
installation conforming to the requirements of the EMA and the Grid Code and
the producer must fulfil the relevant obligations under the EMA.

e The cost of financing RES support is passed on to end consumers in proportion
to their consumption of network services and the amount of electricity
consumed through direct lines.

e Support is paid to the producer by the transmission system operator (TSO). An
application for support must include information concerning installations used
for production and other information established by the TSO.

Estonia is in a process of amending the current RES support scheme and relevant draft
legislation has been prepared. However, for the time being the final outcome of this
legislation is still unknown. Short overview of the envisaged amendments is provided
in the next point.

54 Upcoming changes in energy regulation

Upcoming changes in energy policy and energy regulation relevant for RES Projects
and, thus, potential Crowdfunding investments:

e Amendment of the RES support scheme — Estonian authorities intend to
amend the RES support scheme that has been in place since 2007. Amendment
is necessary to align current scheme with the European Commission’s
(Commission) new Guidelines on State aid for environmental protection and
energy 2014-2020. On 28 October 2014 the Commission gave its approval to
the intended amendments, but also to existing and previous support schemes,
with its decision®.

2
State aid SA.36023 (2014/NN) — Estonia. Support scheme for electricity produced from renewable sources and efficient
cogeneration.
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In order to protect the legitimate expectations of producers who have made
investments to RES electricity production based on the existing support
scheme, the new scheme is divided into two parts: a scheme for existing
producers and a scheme for new producers. Existing producers are defined as
installations which by certain date are already producing electricity and feeding
it into grid or have a building permit or are in contractual relations providing
district heating or have received financial investment support. New producers
are producers/installations which do not qualify as existing producers.

All existing producers are automatically eligible for support. Exact rate of
support is dependent on electricity market price and on capacity, technology
and fuel used by the generating installation. Hence the draft act introduces
floating support rates based on the difference between the fixed cap and the
market price. For example the rate of support for existing wind energy
producers is the difference of EUR 93 per MWh and the market price of
electricity.

All new producers may receive support only in case there is a shortfall of
electricity produced from RES which is necessary to fulfil the Estonian 2020 RES
target. In such case Estonian authorities may organise a competitive bidding
process to select the cheapest producer of the RES needed to fulfil the 2020
RES target. Detailed rules of the bidding procedure will be established by
separate decree of the relevant minister.

Amendment of the Grid Code — draft act has been prepared to amend the Grid
Code. Purpose of the amendments, inter alia, is to specify and simplify the
terms of connecting generating installations with capacity below 15 kW to the
network. Also to define the meaning of solar power station and to specify the
terms of connecting solar power stations to the network.

Amendment of the District Heating Act (DHA) — draft act has been prepared to
amend the DHA. Among other things the draft obligates local municipalities to
assess whether in a given area existence of a district heating region, where it is
prohibited to use other ways of heating than district heating, is justified or not.
In case existence of district heating region is not justified the local municipality
is entitled to abolish the district heating region. The latter situation may
provide opportunities for RES Projects to start supplying heat to customers.

Amendment of the EMA - existing regulation includes many barriers for
establishment of so called energy communities/co-operatives (high capital
requirements, obligation to obtain activity licence, prohibition to provide
network services without other network operator’s consent, etc.). Draft act has
been prepared to amend the EMA and which among other things aims to
remove some of these barriers and create better conditions for establishment
and operation of energy communities.
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6 Conclusion

There are several lending based, donations based and equity based platforms are
operating in Estonia, but no specific RES Crowdfunding Platforms have been
established so far. There is legal uncertainty about the licencing and prospectus
requirements applicable to different Crowdfunding platforms.

No substantial developments regarding Crowdfunding regulations have been
conducted recently. Estonian legislator has shown no initiative for enacting a specific
law regulating Crowdfunding and guidelines not yet been provided by Estonian
Financial Supervision Authority on these matters.

On 29 March 2015, the Creditors and Credit Intermediaries Act entered into force. It
obligates creditors and credit intermediaries to apply to the Estonian Financial
Supervision Authority for authorisation and to bring their activities into compliance
with the statutory requirements. The platforms, falling under this regulation, are
required to hold an activity licence from 21st March 2016.

Estonian renewable energy policy and regulation is mainly focused on implementation
of binding EU renewable energy directives. According to Directive 2009/28/EC
Estonia’s target for share of energy from renewable sources in gross final consumption
of energy is 25% by 2020. In order to achieve this goal Estonia has established financial
support measures to incentivise production of electricity from renewable energy
sources and production of combined heat and power.

Estonia has no renewable energy specific legal acts. Generation, distribution and sale
of renewable electricity are regulated under the general Electricity Market Act and the
grid code which applies both to conventional and renewable energy related activities.

7 Summary — Crowdfunding and RES Projects Regulation

Country | Estonia

Summary

Recent e No specific Crowdfunding regulation has been adopted
developments in

Crowdfunding e Creditors and Credit Intermediaries Act (krediidiandjate ja -
regulation vahendajate seadus) that sets forth licencing requirement

for creditors and credit intermediaries entered into force
on 29 March 2015

Current Crowdfunding Regulation

General regulation | ¢ If the Crowdfunding platform facilitates the offering of
transferrable securities, or its operator acts as a securities
broker, the platform may be deemed to provide
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investment services in the meaning of SMA and will be
subject to the investment firm license requirement

e Under the Creditors and Credit Intermediaries Act lending
based platforms, depending on the structure and activity of
a platform, will be obliged to hold a license from 21st

March 2016.
Prospectus e Prospectus requirement for Crowdfunding platforms
requirement offering securities

e The platforms operating lending, donations and rewards
model are generally not subject to prospectus requirement

AIFMD-regulation | e¢ Depending on the nature and the scope of services
provided by a Crowdfunding platform it might qualify as an
AIF

e The lending based Crowdfunding platforms can generally
be structured as non-AlIF

e [tis not likely that lending based or reward based platforms
would fall under the regulation of AlFs

Payment services | e Transfer of funds through the operator of a Crowdfunding
regulation platform may constitute payment services or money
remittance services (payment services licence required)

Further possible e Estonian Law of Obligations Act (voladigusseadus)

requirements

e Estonian General Part of the Civil Code Act (tsiviilseadustiku
iildosa seadus)

e Estonian Money Laundering and Terrorist Financing
Prevention Act (rahapesu ja terrorismi rahastamise
tékestamise seadus)

e Consumer Protection Act (tarbijakaitseseadus)

e Estonian Advertisement Act (reklaamiseadus)

e Estonian Information Society Services Act (infoiihiskonna
teenuse seadus)
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RES Projects Regulation

Electricity
regulation
applicable to RES
Projects

Electricity Market Act (elektrituruseadus) which sets forth
that the electricity network operators must observe the
principle of equal treatment of all electricity producers
when providing network services

the grid code

Market
Integration of RES
Projects

First support mechanism for production of electricity from
RES was adopted in Estonia in 2003. Since that the scheme
has been amended several times.

Existing scheme includes fixed support rates of EUR 53.7
per MWh and EUR 32 per MWh depending on exact type of
fuel and technology used for the production of electricity.

Support is paid on top of the market price for up to 12
years from commencement of production.

Further regulatory
sources

General Part of the Environmental Code Act

(keskkonnaseadustiku tildosa seadus)

District Heating Act (kaugkiitteseadus)

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model e Considering the legal uncertainty on Crowdfunding

("dos") regulation in Estonia, it is impossible to make an
assessment.

Aspects that e Considering the legal uncertainty on Crowdfunding

should be avoided regulation in Estonia, it is impossible to make an

("don'ts") assessment.

Lessons learned for a possible harmonized European RES Projects Regulation

Role model e Financial incentives for renewable energy generation
(Ildosll)

e Simple, transparent and stable regulation
Aspects that e |Insufficient level of regulation which gives TSOs too broad
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should be avoided discretion over deciding exact conditions for connecting
("don'ts") renewable energy production installations with the grid.
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IX. Finland
1 Finnish market for RES Crowdfunding Platforms

Finland has agreed to meet its 38% target set by the RES directive. Over the last few
years, the development of the Finnish renewable market has been mainly based on
wind power and bio power. However, the solar power sector seems to be the next
remarkable sector. Currently only eight (8) megawatts of solar power projects are
connected to the grid. However, the reducing price level combined with technological
development in the fields of solar power has also provided further opportunities
regarding commercialisation. It is assumed that solar power will grow very rapidly in
Finland. This growing market may also provide opportunities for Crowdfunding.

2 Recent regulatory developments regarding Crowdfunding regulation in Finland

The major change in Finland with regards to Crowdfunding regulation took place in July
2014, when the FIN-FSA published its new interpretation regarding the scope of
activities that constitute an investment service within the meaning of the Finnish
Investment Services Act (in Finnish: sijoituspalvelulaki), the “ISA”). According to this
new interpretation of the FIN-FSA, an investment-based Crowdfunding service is an
investment service for which the service provider must be authorised according to the
ISA. According to the previous interpretation by the FIN-FSA, the operations of
Crowdfunding platforms offering the equity model did not fulfil the definition of
investment services requiring a license according to the ISA. Hence, since July 2014
platforms offering equity based Crowdfunding services have been required to apply for
an authorisation from the FIN-FSA.

At present, there is no coherent regulatory regime specifically adapted to
Crowdfunding in Finland, and the regulatory treatment of a Crowdfunding platform
depends on how the service of the platform and the product it offers are constructed.
If a platform falls within the scope of the ISA, the platform shall comply with all the
requirements of the ISA. Because the ISA and other possibly applicable Finnish laws do
not take into account the specific characteristics of various Crowdfunding projects,
some small-scale operators have decided to exit the market, as they have felt that the
current regulatory burden is too high for them. As a consequence of this, and in order
to lighten the regulatory burden applicable to platforms offering investment-based
Crowdfunding services, the drafting process of new legislation concerning
Crowdfunding has been started in Finland, and the Ministry of Finance has issued a
draft proposal for a Crowdfunding Act in autumn 2015. Until new legislation
concerning Crowdfunding is implemented, the regulatory framework applicable to
Crowdfunding platforms remains fragmented.
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3 Further recent regulatory developments considering RES Projects market in
Finland

The feed-in tariff for RES is in use in Finland. The legal basis for the system is the
Finnish Feed-in Tariff Act (in Finnish: Laki uusiutuvilla energialdhteillé tuotetun séhkén
tuotantotuesta, the “FTA”). The feed-in tariff system has recently been in practice
closed in for wind power in Finland. The amendment of the FTA (Amendment) entered
into force on 26 October 2015. Pursuant to the Amendment, a wind power plant can
be accepted into the feed-in-tariff system only if it has been granted a quota from the
2,500 MVA cap. Further, according to the Amendment, said decision is valid only till
November 2017. The schedule is challenging from the perspective of delivery times of
wind turbine generator manufacturers. Due to the Amendment, it is highly likely that
Finland will fall short of the 2,500 MVA cap, which is also the target amount. This is
because the Amendment does not make it possible to transfer capacity from an
unrealised project to another project further down the queue.

Another recent regulatory amendment regarding RES Projects in Finland is entry in the
force of the Government Decree on the Guidance Values for the Outside Noise caused
by Wind Turbine Power Generators (in Finnish: Asetus tuulivoimaloiden ulkomelutason
ohjearvoista, the “Noise Value Decree”). The Noise Value Decree was issued on 27
August 2015. In the decree, the day time guidance value for noise was set to 45 db, the
night time value being 40 db. Before the issuance of the decree, wind power
developers have been forced to comply with the different contradictory guidance
values, hence the Noise Value Decree has received a positive feedback from the
Finnish wind power industry. The new guidance values are applied to projects entering
permitting processes after issuance of the decree.

4 Regulation of Crowdfunding in Finland

As mentioned above, at present, there is no coherent regulatory regime specifically
adapted to Crowdfunding in Finland. Thus, the regulatory treatment of a Crowdfunding
platform is dependent on how the service of the platform and the product it offers are
constructed.

4.1 Licence under the Finnish Credit Institutions Act and Investment Services Act
Equity Model

Pursuant to the Finnish Act on Credit Institutions (in Finnish: laki
luottolaitostoiminnasta, the “ACl”) ) and the ISA implementing the EU Credit
Institutions Directive and the EU Markets in Financial Instruments Directive (MiFID) in
Finland, the provision of banking or investment services are regulated activities. Any
firm offering investment services in Finland must have the license of an investment
firm or of a credit institution. This applies to the offering of investment services in
Finland irrespective of whether the service is offered to professional or non-
professional investors.
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The provision of investment services includes, for example, investment broking
(reception and transmission of orders in relation to financial instruments and their
execution on behalf of customers), contract broking (execution of purchase and sale
orders on behalf of others) and the placing of financial instruments without a firm
commitment basis. Financial instruments within the meaning of the Act on Investment
Services include transferable securities (i.e. shares and bonds or other forms of
securitised debt) and other financial instruments. The offer to the public of shares is
regulated as the issue of securities in accordance with the Securities Markets Act (in
Finnish: arvopaperimarkkinalaki, the “SMA”). Pursuant to the FIN-FSA’s current
interpretation of the Investment Services Act, an investment-based Crowdfunding
service is an investment service for which the service provider must be authorised.

Licensable investment services consist of reception and further transmission of orders
related to financial instruments (Chapter 1, section 11, subsection 1(1) of the
Investment Services Act). Such transmission of orders is considered to include a service
where the purpose is to bring together parties to a business transaction related to a
financial instrument in the manner that enables execution of a transaction between
these parties. Consequently, the transmission of orders also includes acting as a place
of subscription, where the service provider — for instance, in connection with a share
issue — receives subscriptions from the public and transmits them further to the
organiser of the issue.

The scope of need for authorisation is dependent on the services provided by the
Crowdfunding platform and the scale of its operations. If the service provider executes
an order on behalf of a customer, the activity is considered an execution of orders
requiring authorisation, as defined in Chapter 1, section 11, subsection 1(2) of the
Investment Services Act. If the investor is provided with individual recommendations
(advice) tailored for the investor's needs in connection with a business transaction,
such as a purchase or sale, related to a certain financial instrument, an authorisation
for investment advice according to Chapter 1, section 11, subsection 1(5) of the
Investment Services Act will be needed.

Lending Model

The treatment of the Crowdfunding platform is dependent on how the service of the
platform and the product it offers are constructed. Similarly, as explained above in
respect of the equity model, the offer to the public of bonds is regulated as the issue of
securities in accordance with the Securities Markets Act.

Currently, the platforms providing peer-to-peer lending operate outside the regulatory
scope. Pursuant to the current interpretation of the Finnish Financial Supervisory
Authority, licenses are not required for peer-to-peer lending since individual loan
agreements do not constitute regulated financial instruments and, therefore, the
lending of funds to a company from the crowd through individual loan agreements has
been interpreted to be an unregulated activity. This also applies to financing arranged
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through ordinary promissory notes (in Finnish: tavallinen velkakirja). However, if the
Crowdfunding platform makes the investment decisions on behalf of the investors, the
registration requirements arising from the AIFM Directive may apply.

If a platform receives repayable funds from the public, the platform might fall within
the scope of the ACI and, consequently, the platform shall comply with all the
requirements of the ACI starting from the authorisation requirement.

Donations or Rewards Model

Platforms using the donations or rewards model are not subject to financial services
regulation in Finland unless they receive repayable funds from the public. Pursuant to
the ACI, an authorisation to act as a credit institution is required if repayable funds are
received from the public.

Currently, there is only one platform providing the donations or rewards model in
Finland, and it operates outside the scope of financial services regulation. It works as a
matchmaking platform between the party seeking funding and the investors and does
not gain possession of the funds at any point. The platform using the donations or
rewards model operates mainly in the field of social or creative projects.

4.2 Prospectus requirements

Equity Model/Lending Model

Pursuant to SMA, anyone who offers securities to the public or applies for the
admission to public trading of a security shall be under an obligation to publish a
prospectus relating to the securities before the entry into force of the offer or the
admission to public trading and to have it available for the public during the validity of
the offer. Shares and bonds are regarded as securities in accordance with the SMA in
Finland. At present, all Crowdfunding platform providers operate under the
exemptions of the regulatory regime. The prospectus requirement does not apply to
an offering of securities with a total consideration of less than EUR 2,500,000,
calculated for the preceding 12-month period. However, when evaluating the total
consideration for securities included in the above mentioned offer, offers for the same
type of security throughout the EEA are considered.

A prospectus is also not required when the total value of securities offered is less than
EUR 5,000,000, admission is applied for the securities to be traded in Finland on the
First North market place and a company description compliant with the regulations of
the said market place is kept available for investors. No prospectus requirement is
likely to apply in respect of the peer-to-peer lending model.

Donation or Rewards Model
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No prospectus requirement is likely to apply in respect of the donations or rewards
model.

4.3 Regulation of Crowdfunding under the AIFMD regime

The Act on Alternative Fund Managers (in Finnish: Laki vaihtoehtorahastojen
hoitajista) sets the following criteria for an AlF, all of which must be fulfilled in order
for an undertaking to be qualified as an AlF: (i) acquires funds or receives capital from
(ii) several investors, (iii) invests in accordance with a defined investment policy (iv) for
the benefit of the investors, and (v) the undertaking is not a UCITS fund.

Operating company seeking funding

Pursuant to the Act on Alternative Investment Fund Managers, a company (in Finland:
a limited liability company) operating within a certain field and seeking funding with
the purpose of generating profit for its shareholders would be excluded from the
definition of an AIF (usually such a company does not have a defined investment policy
for the benefit of the investors). In such a business, the investors do not typically have
the possibility for daily evaluation or supervision of investment targets. However, an
operating company may also have the intention to invest into certain investment
targets, which might constitute an AIF (with the exemption of holding companies
which are excluded from the scope of the Act). It should also be noted than an
operating company would not normally constitute an AIF in the event of the lending,
equity or donations or rewards models, in which the investor itself chooses the
investment target, since activities in which investment decisions are made by the
investor itself are not regarded as AIF activities.

Project company seeking funding

The Act on Alternative Fund Managers does not apply to businesses in which collective
investments are not conducted in the form of an AIF. In the event that collective
investments are connected to the regular business of an entity and the investors
maintain significant control over the project, such joint ventures (established to
finance a single project) would not be regarded as AlFs. However, it cannot be ruled
out that a project company would constitute an AIF in the event that the project
company would have several investors (at least two) and there would be a collective
investment policy.

Equity model

Primarily, it would seem that, in the type of equity model Crowdfunding where the
investment decisions are made by the investors and there is no collective investment
policy, the criteria for an AIF are not met. However, equity model Crowdfunding may
constitute an AIF in the event that there is an element of collective investment policy
and the other qualifications of an AIF are met.
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Lending model

Similarly as in respect of the equity model, it would seem that a lending model does
not constitute an AIF if the investor retains the power to make the investment
decisions. However, it is possible that such types of the lending model in which the
investment decisions are made according to a defined investment policy, the
qualifications of an AIF could be met.

Donation or rewards model

The Crowdfunding platforms offering the donations or rewards model are not likely to
be governed by the Act on Alternative Fund Managers, since the investor in this model
retains the power to consider, supervise and make investment decisions and there is
no element of a collective investment policy.

Crowdfunding platform

It is possible that the Crowdfunding platform could constitute an alternative
investment fund manager (AIFM) within the meaning of the Act on Alternative Fund
Managers.

Additionally, in respect of the equity model or lending model (as presented above), the
guestion is whether the investment decisions are made on behalf the investor or by
the investor. In the event that the platform makes the investment decisions, an AIF
would be formed, and the Crowdfunding platform could be seen as an AIFM. It would
also seem that since the donations or rewards model does not entail an element of
collective invest policy, no AIF or AIFM would be formed.

Pooling vehicle

In case the company seeking funding prefers funding by just one major investor
instead of a large number of small retail investors, it is possible that the platform
involves a pooling vehicle. A pooling vehicle is a company founded to concentrate a
large number of investors. Such a pooling vehicle is likely to be an AIF and, therefore,
to be subject to the Act on Alternative Fund Managers.

4.4 Licence under the Finnish Payment Institutions Act

Crowdfunding platform operators receive funds from investors after the financing
round is completed and it has been deemed successful. This may be considered money
remittance in accordance with the Finnish Payment Institutions Act (in Finnish:
Maksulaitoslaki) implementing the Payment Services Directive. In order to provide
payment services, service providers must either acquire authorisation for their
business in line with the Payment Institutions Act or, in the case of smaller scale
activities, submit a notification of intention to provide payment services without
authorisation. This requires that the service provider fulfils the requirements
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stipulated in the Payment Institutions Act applicable to the provision of payment
services without authorisation.

There are good reasons to argue that the transfer of funds through the platform
operator’s customer deposit account does not constitute a money remittance service
and that the operators would be able to rely on the exemption of commercial agents
on the basis that they have authorisation to negotiate or conclude contracts on behalf
of the funder and the funding seeker. However, this interpretation has not been
tested, and the platform providers may be required to acquire authorisation or make a
notification. The legal treatment of the lending model from this perspective is
currently not resolved satisfactorily.

To avoid the license requirements, the Crowdfunding platform provider may also use
an external authorised payment service provider to process the payments.

4.5 Possible additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be
subject include:

e Money Collection Act (in Finnish: Rahankerdyslaki)

In other parts of the world, Crowdfunding has been widely used to raise finance for
charity targets and to support arts projects. In Finland, the decision of the National
Police Board restricts the use of the donations model: collecting money without
consideration and for charity requires a money collection permit granted by the
authorities. According to the Finnish Money Collection Act, a money collection permit
may be issued for an association or foundation which is registered in Finland and if the
sole purpose of the association is to work for public good. Furthermore, according to
the Money Collection Act, money can be collected only for charitable purposes. The
money collection permit may not be issued for an individual.

Despite the strict interpretation of the Money Collection Act, the only platform in
Finland offering the donations or rewards model does promote projects with a
charitable purpose. The platform requires that a money collection permit is acquired
before the project can be entered in the platform.

e Consumer Protection Act (in Finnish: Kuluttajansuojalaki); and

e Act on Registration of Certain Creditors (in Finnish: Laki erdiden luotonantajien
rekisterGinnistd)

The Finnish Consumer Protection Act regulates domestic and distance selling to
consumers as well as the distance selling of financial services and instruments. No
conduct that is inappropriate or otherwise unfair from the point of view of consumers
shall be allowed in marketing. In addition, false or misleading information shall not be
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conveyed in marketing. It is also forbidden to not provide such information in
marketing or consumer relations that is relevant taking into account the context and
which the consumer needs for a proper purchase decision. Chapter 5 of the Consumer
Protection Act could, in theory, be applicable in certain situations concerning
Crowdfunding (especially in reward based model). Chapter 5 of the Consumer
Protection Act governs i.e. the delivery of goods, passing of risk and liability for defects
and could be applicable to Crowdfunding in situations where the investor would
receive actual "goods" as defined in the Consumer Protection Act as compensation for
the investment made. If Chapter 5 of the Consumer Protection Act would be
applicable, the goods sold would need to correspond with can be deemed to have
been agreed.

The Consumer Protection Act also regulates the offering of consumer credit and sets
out several obligations with respect to the offering of credit to consumers. These
obligations include, for example, the duty of disclosure of a company offering
consumer credit with regard to interest rates and other costs related to the credit,
amount of credit and credit limit, duration of the credit agreement, cash price of the
commodity, the aggregate amount of the credit, credit costs and the number of
instalments. Additionally, obligations include, e.g. the duty to provide the consumers
with sufficient information on the credit before entering into the credit agreement, the
obligation of the company offering the credit to act in accordance with principle of
responsibility, the duty to assess the creditworthiness of the consumer before entering
into the credit agreement, the obligation to verify the identity of the consumer
applying for the credit and the duty to inform the consumer if the creditor’s rights
under the credit agreement or the agreement itself will be assigned to a third party. In
addition, a Crowdfunding platform provider offering consumer credit has an obligation
to register in the register for creditors pursuant to Act on Registration of Certain
Creditors (in Finnish: Laki erdiden luotonantajien rekisteréinnistd) provided that a
payment institution license or a credit institution license is not required with respect to
offering of the services.

Consumer complaints may be made by consumers to the Finnish Consumer Disputes
Board. The Board issues non-binding recommendations. If a larger number of
consumers have a dispute with the same business regarding the same matter or if a
business has concluded a contract containing an unfair term with many consumers, a
group complaint can be filed by the Finnish Consumer Ombudsman to the Consumer
Disputes Board after considering a case. A case may be heard as a class action if
several persons have claims against the same defendant and based on the same or
similar circumstances. A class action is brought by the Consumer Ombudsman, who
also represents the class.
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5 Regulation of RES Projects in Finland
5.1 Overview

Finnish RES legislation does not include a target for the share of renewable energy in
overall energy consumption. The Finnish Climate Change Act (in Finnish: IImastolaki,
“CCA”) entered into force on 1 June 2015 and lays down provisions on the planning
system for climate change policy, targeted to the competent authorities as well as 80%
reduction target for greenhouse gas emissions by 2050 comparing to emissions in
1990. The CCA does not contain material provisions directly applicable to business
sectors and private companies, nor specific provision related to promotion of RES.

In terms of achieving Finland’s 38% renewable energy target set by the RES directive,
the most significant legislative instrument is the Finnish Feed-in Tariff Act (in Finnish:
Laki uusiutuvilla energialéhteilld tuotetun sdhkén tuotantotuesta, the “FTA”). The
purpose of the FTA is to promote electricity production by RES and their
competitiveness, to diversify Finnish electricity production and to improve self-
sufficiency in electricity production. The FTA is applied to electricity produced from
forest-chips, wind, biogas and wood subject to certain requirements discussed below
in this chapter. As all RES production is not under the scope of the FTA, other pieces of
Finnish investment support legislation are also important in promotion on RES projects
in Finland.

Grid access of RES has been facilitated through amendments to Finnish energy market
legislation. In addition to specific RES legislation, being mainly financial support, the
general Finnish legislation as regards emissions control and environmental permitting
as well as land-use planning for instance, are applied to RES projects. In practice, one
significant piece of Finnish RES legislation is also the Finnish Land Lease Act (in Finnish:
Maanvuokralaki), as the market practice is that wind farms are built on a leased land.
As wind power has been the RES category subject to the most active project
development in Finland, a great deal of attention is paid to wind power in this chapter.

5.2 Feed-in tariff

Feed-in tariff legislation in Finland has been enacted in 2010. The basis of the
legislation, the FTA, is supported by the Decree of the Council of State Regarding the
Feed-in Tariff to the Electricity Produced by Renewable Sources (in Finnish: asetus
uusiutuvilla energialéhteillé tuotetun sdhkén tuotantotuesta).

Wind power plants, biogas power plants, forest chip and wood-fuelled power plants
meeting the pre-conditions prescribed in the FTA can be accepted into the feed-in
tariff system. In accordance with the FTA, a producer whose power plant is approved
into the system will receive a subsidy (feed-in tariff) for electricity produced in the
power plant in question.

The following power plants can be accepted into the system:
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e Wind power plants can be accepted into the system until the combined
nominal capacity of the power plants exceeds 2,500 MVA,;

e Biogas power plants can be accepted until the combined nominal capacity of
the biogas power plants accepted into the system exceeds 19 MVA,;

e Forest-chip power plants; and

e Wood-fuelled power plants can accepted until the amount of wood-fuelled
power plants exceeds 50 and the combined nominal capacity exceeds 150
MVA.

The detailed preconditions for acceptance of the different kinds of power plants into
the system are the following:

e A wind power plant must be built entirely of new parts, the combined nominal
capacity of the generators must be at least 500 kVa and, in addition, it must not
have received any other state aid. However, a wind power plant can be
accepted into the feed-in tariff system only if it has been granted a quota from
the 2,500 MVA cap. However, wind power plants which are a part of the
experimental offshore wind power plant project will be accepted into the
system.

e A biogas power plant can be accepted only if it is built entirely of new parts and
it must not have received any other state aid. The combined nominal capacity
of the generators must be at least 100 kVa and the power plant must use as its
fuel biogas generated in a biogas plant which, like the power plants applying for
the system, has not received state aid, is new and does not contain any used
parts. A biogas power plant meeting the requirements may be accepted into
the system, but also be entitled to a heat premium (please see further
information below) if it also produces heat for utilisation and has a total
nominal output of at least 50%, or if the combined nominal capacity is at least 1
MVA, at least 75%.

e A forest-chip power plant can be accepted if the combined nominal capacity of
the generators is at least 100 kVa and it is not and it has not been a part of the
feed-in tariff system. Such a power plant can also be accepted into the system
as a power plant entitled to the feed-in tariff increased with the gasification
premium (please see further information below) if there is a gasification plant
where the wood chips are gasified in order to be used as fuel in a pulverized
fuel boiler in connection with the wood-chip power plant.

e A wood-fuelled power plant must be completely built of new parts and it must

not have re-ceived state aid. The combined nominal capacity must be at least
100 kVa and maximum 8 MVA, it must also produce heat for utilisation and the

144



N\
(CROWDFUNDRES
SN

combined nominal output must be at least 50% or, if the combined nominal
capacity is at least 1 MVA, at least 75%.

The application to include a power plant into the feed-in tariff system shall be
submitted to the Finnish Energy Authority (EA). Clearances that are necessary for the
official’s discretion regarding the electricity producer, the power plant project and the
power plant, must be presented in the application. Further, the planned date for the
power plant’s introduction to commercial use has to be stated in the application.

The feed-in tariff is paid to the electricity producer by the EA. The target price for
electricity produced in a power plant accepted into the Feed-in Tariff system is EUR
83,50 per MWh.

Electricity production eligible for the target price is electricity produced by the
generator of the power plant deducted by the energy consumed by the auxiliary
appliances of the power plant. The appliances and machinery needed to produce
electricity or electricity and heat and to uphold production facilities and to remove or
diminish environmental damage are regarded as auxiliary appliances.

The amount of the feed-in tariff is the difference between the target price and the spot
market price (last 3 months’ average) in accordance with the amount of electricity
produced. However, if the spot market price is under EUR 30 per MWh, the feed-in
tariff is the difference between the target price and EUR 30 per MWh. As prescribed in
the FTA the feed-in tariff paid for the electricity produced in a power plant using forest
chips is EUR 18 per MWh when the 3-month average of the market price of the
emission allowance is a maximum of EUR 10.

A heat premium can be paid if a biogas power plant or a wood-fuelled power plant
produces heat for utilisation and if the combined nominal output is at least 50%, or if
the combined nominal capacity is at least 1 MVA, at least 75%. A feed-in tariff may be
increased by a heat premium of EUR 20 per megawatt hour for electricity produced in
a wood-fuelled power plant and EUR 50 per megawatt hour for electricity produce d in
a biogas power plant.

A gasification premium for electricity produced in a pulverised fuel boiler with wood
chips, which have first been gasified in a gasification plant, shall be paid in accordance
with the changing peat tax in order to ensure the profitability of the gasification plant.

A calendar year is divided into a four (4) feed-in tariff periods. The feed-in tariff is paid
for the electricity produced during the three (3) month tariff period. The electricity
producer’s right to the tariff begins from the next tariff period following the decision of
the power plant’s approval to the system to gain legal validity. The electricity producer
can be allowed for the tariff for a 12-year period at maximum, beginning from the date
when the right to the tariff began.
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5.3 Other investment aid

Other types of investment aid are also important in relation to RES project
development in Finland, as certain types of RES, for example solar power, are excluded
from the scope of the FTA and also because the feed-in tariff is available only for
relatively large-sized power plants.

Pursuant to the Finnish Decree on the General Conditions for granting the Energy Aid
(in Finnish: Valtioneuvoston asetus energiatuen mydéntdmisen yleisisté ehdoista, the
“Energy Aid Decree”), aid can be granted for climate and environmental friendly
investment and feasibility projects promoting the production of RES, promoting energy
efficiency or improving efficiency of energy production or reducing the environmental
impacts of energy production or use. The scope of application of the Energy Aid Decree
is limited in relation to investment projects falling under the scope of the Finnish
Emissions Trading Act (in Finnish: Pddstékauppalaki). The general requirement for
granting the aid in accordance with the Energy Aid Decree is that the receiver of the
aid finances at least 25% of the project by funding not including any public support.
Investment aid is not granted for projects referred in the article 6 of the Kyoto Protocol
(Joint Implementation projects).

The amount of the energy aid shall be considered on a case-by-case basis in relation to
each individual project. The maximum aid intensity of eligible costs granted is 30% in
investment projects and 40% in feasibility projects. However, if an investment project
contains new technology, the maximum aid intensity can be raised by 10 percentage
points. If energy aid for a feasibility project is granted to a municipality or to a micro,
small or medium-sized enterprise within the meaning of Commission Recommendation
2003/361/EC, the aid intensity can be raised by 10 percentage points. In addition, the
aid intensity can be raised by additional 10 percentage points if the project in question
is a RES audit carried out by a municipality.

The application for the aid in accordance with the Energy Aid Decree shall be
submitted to the Centre for Economic Development, Transport and the Environment
(ELY-Centre) in whose area of operations the investment or feasibility project shall be
implemented or to the ELY Centre, in whose area the applicant’s registered office is
situated. The energy aid for an investment project must be applied for before
acquisition of the fixed assets or commencement of the building-, renovation- or
alteration works. The energy aid for a feasibility project must be submitted before
commencement the project in question.

The typical projects falling under the scope of the investment aid under the Energy Aid
Decree include:

e Small scale hydro power;

e Landfill gas projects;
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e Small scale wind power; and
e Solar power

Another significant piece of Finnish investment aid legislation is the Finnish Act on
Government Subsi-dies (in Finnish: Valtionavustuslaki), which forms the legal basis for
the issuance of the Energy Aid Decree. The Finnish Act on Structural Funds (in Finnish:
Rakennerahastolaki) regulates the projects falling under the scope of application of
granting the aid from the structural funds of the EU.

The Finnish Ministry of Employment and the Economy has launched a support program
for RES and energy efficiency for 2015 (Programme). The programme is legally based
on the EU General Block Exemption Regulation (Regulation). The scope of application
of the Programme consists of the measures referred to in articles 38, 46, 41 and 49 of
the Regulation.

The aid in accordance with the Programme can be applied for with respect to projects
falling under the scope of the Energy Aid Decree. As renewable energy sources, the
Programme refers to wind, solar, air-heating, geothermal and hydrothermal energy,
marine energy, hydro power, biomass, biogases and gases originating in landfills and
wastewater treatment plants. Aid for biofuels can be granted only if the investment
fulfils the sustainability criterion laid down in the Finnish Biofuels Act (in Finnish: Laki
biopolttoaineista ja bionesteistd). The aid cannot be granted for a hydro power plant
not complying with the requirements set by the Water Framework Directive.

5.4 Renewable energy specific energy market regulation

The Finnish Electricity Market Act (in Finnish: Sdhkémarkkinalaki, the “EMA”) which
forms the core of Finnish electricity market legislation offers possibilities facilitating
RES productions access to the electricity network.

Pursuant to the EMA, the starting point is that only an administrator of the distribution
network has the right to build a new network in its area of responsibility. However,
there are certain exceptions to this, and for example, other entities are allowed to
build distribution networks in the area of administrator of the network if the matter
concerns construction of a connection cable or stand-by supply connection with which
the place of utilisation of the electricity is connected to the grid. In addition, other
entities are allowed to build distribution networks in the area of operation of an
administrator of transmission network if the question if the matter concerns
construction of a connection cable or stand-by supply connection which is used to
connect one or several power plants to the electricity network. Especially the latter
case facilitates the connectivity of RES power plants to the electricity network.
Regarding said piece of legislation, it is expressly stated in the preparatory works of the
EMA that more loose requirements for connectivity of the places of utilisation of the
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electricity to the network facilitate enhancing utilisation of renewable energy as well
as self-sufficiency of acquisition of electricity.

The new Finnish Natural Gas Market Act (in Finnish: Maakaasumarkkinalaki, the
“GMA”) is also applied to gas produced from renewable sources. Pursuant to the
definition laid down in the GMA, gas produced from renewable sources means biogas
produced thermally from biomass, gas originating from landfills and wastewater
treatment plants and biogas produced by decaying. Certain provisions of the GMA
facilitate the utilisation of gas originating from renewable sources.

5.5 EIA and environmental permitting regarding wind power

Pursuant to Finnish environmental impact assessment legislation, an environmental
impact assessment process (later EIA) is required if the aim is to construct more than
10 wind turbines or the total output is 2 30 MW. The governing authority here is the
ELY-Centre. It may in individual cases decide that smaller projects also require an EIA.
Even if an EIA is not required, many of the same surveys will nevertheless be required
in the building permit process.

An environmental permit pursuant to the Environmental Protection Act (in Finnish:
Ympdiristonsuojelulaki) may be required for wind power plant(s) if the project causes
undue harm to neighbours (mainly noise and flicker emissions). The regulation of noise
levels in Finland has been contradictory and the operators have been forced to comply
with different, contradictory guidelines (please see sub-chapter 5.2 for legislative
development regarding noise caused by the wind power production). Currently,
Finland does not have limiting values for the flicker emissions caused by the wind
turbine generators; the Finnish Ministry of Environment recommends that the
Swedish, Danish and German rules should be complied with, thus, generally setting the
limit at 8-10 hours per year. The environmental permit is for wind power plants
granted by the municipality where the plant is to be located.

5.6 Current developments concerning renewable energy regulation

5.6.1 Recent amendments to FTA

The feed-in tariff system has in practice been closed in Finland for wind power. The
amendment of the FTA (Amendment) entered into force on 26 October 2015. Pursuant
to the amendment, a wind power plant can be accepted into the feed-in-tariff system
only if it has been granted a quota from the 2,500 MVA cap, as stated above. Further,
according to the Amendment, said decision is valid only till November 2017. The
schedule is challenging from the perspective of delivery times of wind turbine
generator manufacturers. Due to the Act, it is highly likely that Finland will fall short of
2,500 MVA. This is because the Act does not make it possible to transfer capacity from
an unrealised project to another project further down the queue.
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5.6.2 Decree on noise levels of wind power

The Government Decree on the Guidance Values for the Outside Noise caused by Wind
Turbine Power Generators (in Finnish: Asetus tuulivoimaloiden ulkomelutason
ohjearvoista) was issued on 27 August 2015. In the decree, the day time guidance
value for noise was set to 45 db, the night time value being 40 db. Before the issuance
of the decree, wind power developers have been forced to comply with the different
contradictory guidance values. The new guidance values are applied to projects
entering permitting processes after issuance of the decree.

5.6.3 Dismantling of wind power plants

The dismantling of wind power plants is another significant issue which must be faced
in Finland. It is also typically a land lease agreement related question. Market practice
is that it is agreed in the land lease agreements that the wind power operator shall
remove the power plants and other its equipment after the expiration of the lease
term. It is often agreed that the foundations of the power plant can be left in place
after landscaping works. Further, it is often agreed that wind power plant related
powerlines that must be removed by an authority order must be removed at expense
of the tenant, being the wind farm operator. Quite often the parties also agree that a
dismantling security shall be provided by the wind farm operator.

The Finnish Land Lease Act requires that, unless agreed otherwise, the buildings of the
tenant shall be re-moved and their place shall be set up in three (3) months from the
expiration of the lease term. It is also possible that the dismantling of a wind power
plant will requires a dismantling permit in accordance with the Finnish Land-Use and
Building Act (in Finnish: Maankdytto- ja rakennuslaki).

5.6.4 Upcoming changes in the Finnish energy regulation

The recently amended FTA is also subject to further amendments. The feed-in tariff for
woodchips under the FTA is planned to be amended by placing different emphasis on
the origin and source of the woodchips. According to the planned amendment, the
subsidy is planned to be cut to 60% of the current level for woodchips that are
manufactured from refinement-grade wood originating from a heavy wood logging
area. Otherwise the level of subsidy would remain unchanged. The amendment would
also enable clarifying provisions to be issued by a government decree regarding
woodchips being subject to the reduced subsidy. The amendment is planned to enter
into force in accordance with a government decree and is pending approval from the
European Commission.

Several pieces of legislation regarding energy excise taxes are planned to be amended
in the beginning of 2016, and partly in the beginning of 2017, in order to increase the
level of carbon dioxide tax. This would be achieved by increasing the value of a carbon
dioxide ton, which is the calculation basis for carbon dioxide tax, from the current EUR
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44 to EUR 54. As RES sources are either only partially or totally exempt from the
carbon dioxide tax, this would likely improve the competitiveness of RES.

6 Conclusion

The fact that the feed-in tariff system has, in practice, been closed in Finland for wind
power, seems to be stopping Finnish wind power development. It is generally assumed
that the wind power sector will only be profitable in Finland if there is a subsidy
available from the government. Only certain very large scale wind farms may be
commercially profitable without any subsidy. Based on market analyses, the bio power
sector will also not develop without a subsidy.

Solar power seems to be the fastest growing energy sector in Finland. Due to the fact
that individual solar panels are inexpensive compared to any other type individual
power plant investment related components. Therefore, people can consider a
physical object (i.e. a single solar panel) that they can consider financing. Based on this
it seems likely that Crowdfunding and such related platforms will be also utilised the
commercialisation of the solar power business.

7 Summary — Crowdfunding and RES Projects Regulation

Country | Finland

Summary

Recent e New guidelines by the FIN-FSA on the interpretation of the

developments in Investment Services Act. According to this new

Crowdfunding interpretation, an investment-based Crowdfunding service

regulation is an investment service for which the service provider
must be authorised according to the Investment Services
Act

e The drafting process of new legislation concerning
Crowdfunding has been started in Finland, and the Ministry
of Finance has given a draft proposal for a Crowdfunding
Act during autumn 2015. However, until the new legislation
concerning Crowdfunding enters into force, the regulatory
framework applicable to Crowdfunding platforms remains
fragmented.

Current Crowdfunding Regulation

General regulation | ¢ At present, there is no coherent regulatory regime
specifically adapted to Crowdfunding in Finland, and the
regulatory treatment of a Crowdfunding platform depends
on how the service of the platform and the product it
offers are constructed.
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e An investment-based Crowdfunding service is an
investment service for which the service provider must be
authorised according to the Investment Services Act.

e Platforms providing peer-to-peer lending operate outside
the regulatory scope, but a possible authorisation is
dependent on the services performed and the products
offered.

e Platforms using the donations or rewards model are not
subject to financial services regulation in Finland, unless
they receive repayable funds from the public. However, the
donation model may be subject to the Money Collection

Act.
Prospectus e Pursuant to Finnish Securities Market Act (SMA), anyone
requirement who offers securities to the public or applies for the

admission to public trading of a security shall be under an
obligation to publish a prospectus. The prospectus
requirement does not apply to the offering of securities
with a total consideration of less than EUR 2,500,000. At
present, all Crowdfunding platform providers operate
under the exemptions of the regulatory regime.

o No prospectus requirement is likely to apply in respect of
the peer-to-peer lending model.

o No prospectus requirement is likely to apply in respect of
the donations or rewards model.

AIFMD-regulation | ¢ An operating company does not typically constitute an AlIF.

e Joint ventures (established to finance a single project)
would not be regarded as AlFs, if collective investments are
connected to the regular business of an entity and the
investors maintain significant control over the project.

e Primarily, it would seem that in the type of equity model
Crowdfunding where the investment decisions are made by
the investors and there is no collective investment policy,
the criteria for an AIF are not met.

e |t would seem that the lending model does not constitute
an AIF, if the investor retains the power to make the
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investment decisions.

e The Crowdfunding platforms offering the donations or
rewards model are not likely to be governed by the Act on
Alternative Fund Managers.

e |t is possible that the Crowdfunding platform could
constitute an alternative investment fund manager (AIFM)
within the meaning of the Act on Alternative Fund
Managers. But also here, the question is whether the
investment decisions are made on behalf the investor or by
the investor.

e A pooling vehicle is a company founded to concentrate a
large number of investors. Such pooling vehicle is likely to
be an AIF and, therefore, to be subject to the Act on
Alternative Fund Managers.

Payment services | ¢ The reception of funds by Crowdfunding platforms from
regulation investors after the financing round is completed and it has
been deemed successful may be considered money
remittance in accordance with the Finnish Payment
Institutions Act implementing the Payment Services
Directive.

e [t's possible to argue that the operators would be able to
rely on the exemption of commercial agents on the basis
that they have authorisation to negotiate or conclude
contracts on behalf of the funder and the funding seeker.

e This interpretation has not been tested and the platform
providers may be required to acquire authorisation or
make a notification.

Further possible e Collecting money without consideration and for charity
requirements requires a money collection permit granted by the
authorities. According to the Money Collection Act, money
can be collected only for charitable purposes and a permit
issued only to Finnish associations working for the public
good.

e The Finnish Consumer Protection Act regulates domestic
and distance selling to consumers as well as the distance
selling of financial services and instruments. It also
prohibits inappropriate and unfair conduct as well as false
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or misleading information in marketing.

RES Projects Regulation

Feed-in Tariff e Wind power plants, biogas power plants, forest chip and
wood-fuelled power plants meeting the pre-conditions
prescribed in the Finnish Feed-in Tariff Act (FTA) can be
accepted into the feed-in tariff system.

e The feed-in tariff is paid to the electricity producer by the
EA. The target price for electricity produced in a power
plant accepted into the Feed-in Tariff system is currently
EUR 83,50 per MWh.

e RES production meeting the pre-conditions may be eligible
for heat or gasification premium.

e The amount of the feed-in tariff is the difference between
the target price and the spot market price (last 3 months’
average) in accordance with the amount of electricity
produced. However, if the spot market price is under EUR
30 per MWh, the feed-in tariff is the difference between
the target price and EUR 30 per MWh. As prescribed in the
FTA the feed-in tariff paid for the electricity produced in a
power plant using forest chips is EUR 18 per MWh when
the 3-month average of the market price of the emission
allowance is a maximum of EUR 10.

Energy aid e Energy aid in accordance with the Energy Aid Decree can
be granted for climate and environmental friendly
investment and feasibility projects promoting the
production of RES, promoting energy efficiency or
improving efficiency of energy production or reducing the
environmental impacts of energy production or use.

e The Finnish Ministry of Employment and the Economy has
launched a support program for RES and energy efficiency
for 2015 (Programme). The programme is legally based on
the EU General Block Exemption Regulation (Regulation).
The scope of application of the Programme consists of the
measures referred to in articles 38, 46, 41 and 49 of the
Regulation. The aid in accordance with the Programme can
be applied for with respect to projects falling under the
scope of the Energy Aid Decree. As renewable energy
sources, the Programme refers to wind, solar, air-heating,
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geothermal and hydrothermal energy, marine energy,
hydro power, biomass, biogases and gases originating in
landfills and wastewater treatment plants.

RES specific
energy market
regulation

The Finnish Electricity Market Act (EMA) offers possibilities
facilitating RES productions access to the electricity
network.

The Finnish Natural Gas Market Act (GMA) is also applied
to gas produced from renewable sources. Certain
provisions of the GMA facilitate the utilisation of gas
originating from renewable sources.

Further regulatory
sources

The Finnish Environmental Protection Act and Decree (in
Finnish: Ympdristonsuojelulaki ja asetus).

The Finnish Act and Decree on Environmental Impact
Assessment (in Finnish: Laki ja asetus ympdristévaikutusten
arviointimenettelystd).

The Finnish Land Lease Act (in Finnish: Maanvuokralaki).

The Finnish Land Use and Building Act (in Finnish:
Maankdytté- ja rakennuslaki).

The Government Decree on the Guidance Values for the
Outside Noise caused by Wind Turbine Power Generators
(in  Finnish: Asetus tuulivoimaloiden ulkomelutason
ohjearvoista).

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model Reduced regulation of the Crowdfunding platform.
(lldosll)

Aspects that N/A

should be avoided

("don'ts")

Lessons learned for a possible harmonized European RES Projects Regulation

Role model
(lldosll)

Facilitated access to electricity network.
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Aspects that e Contradictory guidance values regarding wind power noise-
should be avoided levels.
("don'ts")
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X. France
1 French market for RES Crowdfunding Platforms
1.1 Trends for investment models related to RES projects

French Crowdfunding platforms related to projects dealing with renewable energies
and/or sus-tainable development (RES projects) are mostly debt-based projects, either
in the form of bonds (obligations) or loans, which are governed by two separate set of
rules under the new French regulation, as bonds (securities) are treated as equity from
a regulatory standpoint.

Since 2012, c. EUR 1.4m have been raised for financing renewable energies projects. It
represents less than 4% of the aggregate amount raised by Crowdfunding, all sectors
included. It is thus an emerging market for Crowdfunding in France.

Lendosphere and Lumo are two major Crowdfunding platforms currently operating on
the French renewables’ funding market. GreenChannel has just been launched in
October 2015 by ENGIE, formerly “GDF-Suez”)’ a French major energy group, which
demonstrates the potential of RES projects Crowdfunding market.

1.2 RES projects

French RES projects funded by Crowdfunding are usually projects related to wind or
solar farm. The usual mechanism, under a debt-based funding pattern, is that once a
platform has selected a project owner and completed its subsequent due diligence, the
project owner already collect-ed the funds through a bank loan. Then, the amount
raised through the Crowdfunding platform will pay off a proportional part of the bank
loan. Such mechanism is notably used by Len-dosphere for funding its selected
projects.

The average interest rate for investors in RES Projects in France is usually between 5%
to 8%.

2 Recent regulatory developments regarding Crowdfunding regulation in France

In 2014, the French Crowdfunding environment has substantially evolved both from a
market and a regulatory perspective.

A new dedicated regulation entered into force on 1 October 2014 and had a positive
impact on the market, although it sets some significant limitations, aiming firstly to
protect investors.

Two specific statuses have been created for the Crowdfunding platforms, i.e. CIP —

conseil en investissement participatif (Crowdfunding investment advisor) and IFP —
intermédiaire en financement participatif (Crowdfunding investment intermediary),
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which are optional but clarify the prior regulatory uncertainties on platform activities.
Derogations to public offering rules and banking monopoly have also put an end to the
exposure borne by the issuers, under the Equity Model, and by the lenders, under the
Lending Model (both statuses are further described below).

In France, Crowdfunding activities performed under the donation model are
particularly tailored for projects aiming to a local impact since there is an immediate
effect on a local scale. Yet, (as opposed to the French government or its public entities)
French local authorities were not allowed to entrust to third parties the collection of
funds on their behalf through Crowdfunding operations. On December 16™, 2015,
Decree n° 2015-1670 granted French local authorities the opportunity to gain access to
Crowdfunding activities and thus acting as project owners in order to fund cultural,
educational, and social or solidarity public services.

Additionally, on November 30th, 2015, the French Parliament adopted the amendment
no.718, on the tax treatment granted to individual lenders on Crowdfunding platforms,
amending Ordi-nance no. 2014 - 559 of May 30" 2014 related to the new
Crowdfunding regulation.

The aforementioned amendment provides that individuals who lend money to
professionals on Crowdfunding platforms (crowdlending) shall be able to compensate
potential financial losses resulting from a default payment, on the calculation of the
income tax they shall bear. This tax incentive shall a have a positive impact on French
Crowdfunding in 2016. This however applies solely to loan-based Crowdfunding.

3 Further recent developments considering RES Projects market in France

On August 2015, French Parliament adopted the Energy Transition for Green Growth
Act. The Act aims notably to reduce French greenhouse gas emissions, diversify French
energy model and increase the deployment of renewable energy sources.

Resulting from the implementation of the Energy Transition for Green Growth Act,
Decree no. 2015-1615 of December 10", 2015, published on December 11", 2015,
provides for the crea-tion of an “Energy and Green Transition for climate” label
targeting the financial sector. The concept of a label has been initiated by the banking
and finance conference of June 2014 in order to facilitate and favour green-related
investments. Only certain investment funds and in-vestment management companies
qualify for the benefit of the label, not including crowd-funding platforms at this stage.

4 Regulation of Crowdfunding in France

The French legal framework for Crowdfunding activities applicable as from 1 October
2014 was adopted on 30 May 2014 and detailed in Ordinance no. 2014-559 as later
detailed on specific provisions by Decree no. 2014-1053 dated 16 September 2014.
Further to the adoption of this new set of rules, the French Market Authority General
Regulations (Regulations of the French Financial Market Authority Autorité des
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Marchés Financiers — AMF) were modified pursuant to Ministerial Order dated 22
September 2014, also applicable as from 1 October 2014.

The new French regulation provides exception to securities public offering rules and
banking monopoly, and creates two specific regulatory statuses for Crowdfunding
platforms (CIP — conseil en investissement participatif and IFP — intermédiaire en
financement participatif) IFPs and CIPs are subject to anti-money laundering and anti-
terrorists regulations.

4.1 Different Crowdfunding models

At the end of 2015, the overall French Crowdfunding market was composed of c. 80
active platforms.

Funds raised through Crowdfunding platforms reached c. EUR 78m in 2013, c. EUR
152m in 2014, and c. EUR 133m during the first semester of 2015". The lending model
represents the largest part in such market (about EUR 80 million raised in 2014).

The new regulation applying to the Crowdfunding activities in force since 1 October
2014 created a distortion between the economic concept and the legal definition of
Equity-based vs. Lending-based Crowdfunding. Indeed, funding structured through
bonds (non-convertible bonds) is governed by the rules applying to Equity-
Crowdfunding.

a) The French legal “Equity Model” (individuals make investments through
securities, either bonds or shares)

In France, investments under the Equity Model entitle the investors to either share(s)
in the capital of the company that they finance and/or mere bonds bearing interests
(convertible bonds are excluded from the scope of this regulation).

Projects financed under the Equity Model (including bounds) have been sponsored for
c. EUR 35m for the first semester of 2015.

b) The French legal “Lending Model” (individuals lend money to a company
or project in return for repayment of the loan and interest on their
investment)

Projects financed under the Lending Model have been sponsored for c. EUR 76m for
the first se-mester of 2015. As a result, the Lending Model is the prominent model in
terms of funds raised in France. Most of the loans under this model bear interest.

Note that certain crowdlending platforms, such as Unilend, one of the major ones,
have chosen to stay out of the new regulatory framework, by keeping on using an old
hybrid instrument (bons de caisse) having the economic features of loan bearing

1
Source: Finance Participative France, a non-for-profit organization regrouping most of the French plat-forms, based on a survey
performed amongst its members

2 . L
Source: Finance Participative France
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interest, whilst qualifying neither as equity nor loan and thus allowing platforms to
stay out of the new regulation requirements, including loan amount limitations. This
alternative scheme will be regulated soon.’

4.2 CIP and IFP registration requirements under the Ordinance on Crowdfunding
ac-tivities dated 30 May 2014 and the Decree dated 16 September 2014

The CIP and IFP statuses are optional since the Crowdfunding platform operators can
also reg-ister or be licensed, if they meet the relevant statutory criteria, as PSI or credit
institutions (which implies far more costs and constraints) or adopt alternative
schemes (see above).

a) Equity Model (shares or bonds)- CIP status

Since 1 October 2014, Equity Model Crowdfunding platforms may register as Conseil en
inves-tissement participatif (Crowdfunding investment advisors — CIPs). Such status
was inspired by that of Conseiller en investissement financier — CIF (financial
investment advisor).

CIPs are those which provide investment services in equity securities and certain debt
secu-rities on an internet website complying with specifications set forth by the AMF
General Regula-tions.” CIPs may also provide a limited number of ancillary services
(e.g. handling subscription applications). However, they cannot receive funds from
investors (except for their remuneration) and are not authorized to receive securities
from issuing companies. CIPs cannot have other activities except those of IFP (see
below), in which case, although they will be IFPs, they shall not provide payment
services.

CIPs shall be legal entities established in France. Although no license is required to
operate, CIPs are placed under the supervision of the AMF and are subject to
registration obligations. Indeed, CIPs shall (i) be registered with the ORIAS (register for
intermediaries in banking opera-tions and payment services), (ii) present certain moral
guarantees, (i) be members of an AMF accredited association® which controls their
activities (if the association is not accredited spe-cific control procedures are
implemented) in compliance with the AMF General Regulation and (iv) subscribe
specific insurance policies (minimum guaranteed amount to be set out by a decree,
this being mandatory as from 1 July 2016).

They shall also (v) comply with the good conduct rules set forth in the Ordinance and
the AMF General Regulations6 and (vi) ensure that their clients’ interests are protected

3 .
Pursuant to Macron law of 6 August 2015, authorizing the French government to take regulatory measures to regulate such
alternative scheme.

4
See articles 325-35 et seq. AMF General Regulations
5
See articles 325-34, 325-45 and 325-51 et seq. AMF General Regulations
é See articles 325-35 et seq. AMF General Regulations
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and that they receive the adequate level of information to appreciate the risks
connected to their investment.

To be registered as CIPs with the ORIAS, Equity Model platforms must join AMF
accredited associations.” Such accredited associations shall control the professional
capacity of their members and must have the AMF approve the good behaviour code
and the capacity rules that they apply to their members. They also have reporting
obligations towards the AMF®, which has the power to revoke the accreditation of an
association.

The CIPs will endure a screening process managed by the relevant accredited
association be-fore their ORIAS registration is accepted. The applicants shall provide
the relevant accredited association with specific information and meet certain
professional (honour, repute) and competence criteria. The detailed conditions of
access to the status have been specified by in the AMF General Regulations’, as
modified per Ministerial Order dated 22 September 2014.

To date, no association has been accredited by the AMF yet, as indicated in a report
issued by the AMF and the ACPR on Crowdfunding regulation on 30 September 2014.
In the absence of accredited associations or when the platform has not joined such an
accredited association, the registration is managed by the AMF which screens the
applicants before they can register with the ORIAS. To that aim, the applicants to the
CIPs status must demonstrate to the AMF that they comply with their obligations both
(i) to inform their clients on risks associated with their investments and the costs
associated thereto; and (ii) to ensure that the investments elected by their clients is
proportionate to their experience, knowledge about investments, financial capacities
and investment targets.

Contrarily to what applies for PSls (see below), CIPs are not subject to any statutory
provision as to a minimum share capital and they do not benefit from a European
passport in relation to their activities.

Equity investments on Equity Model platforms (proposed by both PSIs and CIPs) are
limited to investments in ordinary shares (actions ordinaires) and fixed interests bonds
(obligations a taux fixe).10 The formerly envisaged solution that advocated for the
issuance of specific shares de-prived of voting right has not been retained by the
government.

As a result, securities such as warrants, convertible bonds, etc. are excluded from the
scope of investments authorised on Crowdfunding investment platforms. However,

’ See AMF General Regulations and of article L547-4 CMF
8 See articles 325-60 et seq. AMF General Regulations

o See articles 325-32 et seq. AMF General Regulations

10 See article D. 547-1 CMF
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the new regulation has provided two significant exceptions to public offering rules in
France.

First it provides for prospectus exemption for offers on Crowdfunding platforms (see
4.3 below and in particular a limit of EUR 1 million per issuer and per year). Second,
Société par actions simplifiée or “SAS” which is the more flexible type of limited liability
company by shares that may be set up in France (often used for venture capital) are no
longer prohibited from making public offering where proposed by a CIP or a PSI on
their websites and only with respect to Crowdfunding operations. A number of
conditions are set out in newly applicable article L227-2-1 of the French commercial
Code on the content of such SAS articles of association (in particular for voting rights,
calls to and powers of the shareholders’ meetings and the decisions that can be taken
at such meetings).

Further, based on the new regulations, Equity Model platforms can no longer take a
share in the companies/projects they organise sponsoring for. As a result, they can no
longer have seats at the board of directors of the relevant companies as was the
practice implemented by the major Equity Model Crowdfunding platforms previously.
Via this system, the Crowdfunding platforms also used to collect proxies for general
shareholders’ meetings from the investors which they can no longer do as they are not
shareholders in the financed companies (in France mandates of representation at
general shareholders meetings cannot be given to third parties to the companies).

As a result, some advocate that to organize proxy advisor solutions solutions (which is
allow for publicly traded companies on regulated markets'!) to make sure that no
disturbance emerges in the management of the sponsored companies meanwhile
ensuring that such inves-tors/contributors still be able to participate in the decision
making process and therefore protect their investment.

b) Lending and Donation/Reward Models — IFP status

Online fundraising platforms which propose project financing under the Lending Model
(loans bearing interest or not), may register as intermédiaires en financement
participatif (Crowdfunding Intermediaries — IFPs).

IFPs are legal entities (not necessarily established in France — can be branches of
foreign com-panies) putting in contact, through a website, people carrying projects
and people financing such projects by way of loans or donations (see below), within
conditions and limits set forth in article D548-1 CMF with regard to loans.

IFPs may also be banking and credit institutions, payment institutions, electronic
currency es-tablishments, PSls and CIPs (if not licensed payment services
intermediaries — prohibited under the CIP regime).

1 See article L225-106, | §2 of the French commercial Code.
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Registration as an IFP is possible but not mandatory for platforms operating under the
Donation and/or the Reward Models. If a donation or reward platform elects to
register as IFP, it shall have the same license and registration obligations as those
applying to the Lending Model platforms.

To qualify as IFPs, a platform shall (i) be registered with the ORIAS, (ii) present certain
moral guarantees, (iii) subscribe specific insurance policies (minimum guaranteed
amount to be set by decree); and (iv) abide by a good conduct code implemented per
the terms of the Ordinance.

The Decree no0.2014-1053 specified (a) the conditions of applicability of the good
conduct code together with (b) the registration modalities for the internet site of the
intermediaries and (c) the conditions of use of the intermediaries’ services (see below).

If IFPs wishes to implement transfer of funds between lenders and borrowers, and
therefore act as payment establishments, they would then need to be authorized by
the ACPR and to hold a licence as a payment institution (prestataire de services de
paiement) under a simplified regime. In such instance, their share capital shall at least
amount to EUR 40,000.

IFPs and credit institutions which are subject to a derogatory prudential regime
(regime prudentiel allégé) can receive a maximum payment amount set to EUR 3
million per month*2,

An exception to the banking monopoly has been set. Under this statutory exception,
individuals can loan money to project carriers on Crowdfunding platforms, on a project
per project basis, subject to duration and amount limitations. A project carrier cannot
raise more than EUR 1 million per project on a Crowdfunding platform, whether by
way of loan bearing interests or not. Interest-free loans are capped at EUR 4,000 per
year, per project and per lender, while no limitation is currently set on their duration.
Interest bearing loans are capped at EUR 1,000 per year, per project and per lender.
They shall be of a maximum duration of seven (7) years. They cannot be granted at
usury rates (determined according to a legally binding formula).

For interests bearing loans, only individuals can act as lenders, while acting in a non-
professional capacity13 both individuals or legal entities, acting in a professional
capacity, can act as borrowers™*.

With respect to interest-free loans, only individuals acting in a personal and non-
professional capacity may act as borrowers on Crowdfunding platforms, while lenders

12
See articles D522-1-1 et seq. CMF
1
? See article L511-6 CMF
14 See article L548-1, 1° CMF
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may only be individuals or legal entities, provided they act in a non-professional
capacityls.

IFP Crowdfunding platforms shall publish prior to 30 June of every year on their
website an annual report regarding the previous calendar year of operations to make
available to the public (i) a presentation of its management bodies, (ii) the number and
overall amount of received and retained projects over the given year, (iii) that of
actually financed projects, (iv) the overall amount of loans, interest-free loans and
donations, together with (v) the number of lenders, average number of lenders per
project, (vi) average loan amount, (vi) interest-free loan amount and (vii) donations per
loan/donation and per lender/donor and (viii) the number of defaults on loans™®.

IFPs shall provide on their websites, inter alia template loan and interest-free loan
agreements, as well as donation agreements (with a minimum of clauses to be
provided according to the provisions of articles R.548-6 and 548-10 CMF), selection
criteria for the projects on the part of the platform, possible renunciation option for
the lenders, etc.

c) National approval label granted to Crowdfunding platforms

The platforms being registered as IFPs, CIPs, or PSI, can refer on their communications
to the national approval label’s logo showing that they have been approved by the
French control authorities:

HnONCe,
&0 oy

«
% fos qutot®®

Such label aims to grant the platform users comfort as to the reliability of such labelled
platforms.

d) Specific criminal sanctions applying to IFP and CIP statuses

Both the IFPs and CIPs are subject to good behaviour rules set forth by law. In addition,
they must comply with organisation and operation requirements. The management is
also subject to specific prohibitions with respect to their capacity for being granted
access to the IFP and CIP statuses. Shall they breach the regulations applying to the
good behaviour codes and the or-ganisational rules, IFPs and CIPs will be subject to
criminal fines.

1 See article L548-1, 3° CMF
16 See article R548-4, || CMF
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4.3 Prospectus requirements

Since 1 October 2014, a new derogatory regime has been implemented with respect to
the obli-gation for issuing companies to establish a prospectus for the public offering
of shares or bonds.

a) Prospectus exemption applying to Crowdfunding activities of CIPs and
certain PSls

Since 1 October 2014, the offering of equity and fixed interest bonds (Equity Model) by
a CIP or by an authorised prestataire de services d’investissement (PSI — investment
services advisor, a status pre-existing the Crowdfunding regulations), on their
Crowdfunding websites is not considered as a public offering (subject to a prospectus),
if the offering amount is lower than EUR 1 million per issuer over a 12-month
period'’. An adequate level of information (simple, clear, balanced) must however be
made available to the prospective investors. Pursuant to the provisions of articles
L217-1 and 314-106 AMF General Regulations, CIPs or authorised PSIs offering such
securities on their websites are bound to provide the investors (CIPs) /their clients
(PSls) with detailed information meant to assess the risks associated with the
investment, to permit a better understanding of the organisation and management of
the beneficiary of the investment.

PSls can manage subscription forms when their clients subscribe to a project for which
prospectus obligations are waived but should nonetheless comply with the provisions
of article 315-66-1 AMF General Regulations, which sets obligations and procedures
PSls undertaking such role must abide by.

Similar rules apply to CIPs for the provision of services of subscription forms
management®®,

b) Specific information obligations binding on CIPs and PSls when
prospectus exemptions apply

Where the project holders do not have to issue a prospectus in relation to the offering
of shares or fixed interests bonds in their companies on CIP or PSI platforms, the
relevant CIP/PSI has to provide the investors with an adequate level of information on
its website, in a language accessible to a lay person.

Such information mainly consists of:

e presenting the activity and the project of the issuer together with specific risks
associated therewith;

1
7 See articles L411-2 and D.411-2 CMF
18
See article 325-50 AMF General Regulations
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e providing the last statutory accounts of the issuer together with financial
projections;

e providing the level of participation of the management of the issuer in the
project;

e detailing the financial rights, voting rights and information rights attached to
the securities offered and those attached to the categories of securities not
offered as part of the offer, and the categories of beneficiaries of such not
offered securities;

e details on conditions (inter alia financial) and limits to the liquidity of the
securities according to the provisions of a shareholders’ agreement or of the
by-laws;

e conditions subject to which an investor can be provided with copies of
recordings in the issuer’s books relating to its investment (e.g. copy of his/its
individual shareholder’s account certified true and exact by the legal
representative of the company);

e details of costs to be borne by the investor at the time of subscription and
thereafter; and

e the opportunity to receive on demand the details of the services provided to
the issuer and of the associated fees.

4.4 Regulation of Crowdfunding under the AIFMD regime

The Alternative Investment Funds Management Directive has been transposed into
French law by Ordinance no. 2013-676 modifying the framework of assets
management dated 25 July 2013 and Decree no. 2013-687 taken on 25 July 2013 for
the application of such ordinance, under articles L214-24 et seq. CMF.

It results from the provisions relating to the scope of application of the AIMFD in
France and the definition of Alternative Interest Funds (AIFs), that this regulation does
general not apply to Crowdfunding platforms in France.
Indeed, AlFs are identified in French law:

e as collective investment undertakings, other than UCITSs,

e which “raise capital from a number of investors, with a view to investing it in

accordance with a defined investment policy for the benefit of those investors”.
Under guidelines published by ESMA (European Securities and Market
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Authority), characteristics of such collective investment undertakings are that
they

a) do not have a general commercial or industrial purpose;

b) pool capital raised from its investors for the purpose of investment with
a view to generating a pooled return for those investors; and

c) allow unit holders or shareholders of the undertaking no day-to-day
discretion or control.

Under the current regulation, and as anticipated in last year’s comments, the
Crowdfunding plat-forms that would be likely to present projects falling under the
definition of the AIF’s scope of activities would be those operating under the Equity
Model.

Equity Model platforms do not generally “collect” the funds raised by the project
holders, since they are prohibited from doing so under the CIP regime. Most of the
projects funded on Equity Model platforms are to be operated by operating companies
or project companies which have a general commercial or industrial purpose.

Therefore, since the criteria described above will generally not be met by the Equity
Model funded projects, the AIFMD regime shall not apply to most Crowdfunding
platforms in France.

However, the AMF pointed out recently that the AIFM regime could apply to
Crowdfunding operations®®, if platforms create holding companies to regroup
shareholders of a single target company to simplify the relationships with the project
holder, and in an exit perspective with a potential purchaser. In such a situation, a case
by case analysis will have to be conducted to determine whether the company meets
the definition of AIF, notably as regards its investment policy and its corporate
purpose.

4.5 Licence under the Payment Services regulations

The Payment services directive was transposed into French law by Ordinance no.2009-
866 dat-ed 15 July 2009 which modified the provisions of the CMF.

Pursuant to the provisions of article L521-1, | CMF, “payment services providers are
payment establishments and credit institutions”.

As a result, any IFP Crowdfunding platform proposing payment services whereby it
gets paid funds on behalf of third parties in the framework of Crowdfunding
operations, will be acting as payment services provider.

19
See S'informer sur le nouveau cadre applicable au financement participatif (Crowdfunding) — Note on Crowdfunding regulations
jointly issued by the AMF and the ACPR on 30th September 2014, p.12.
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Pursuant to the provisions of article L548-2, lll CMF, the relevant IFP shall be at least
licensed as payment establishment (établissement de paiement) by the ACPR% or be
registered as agent for payment services provider (agent pour prestataire de services
de paiementﬂ). These IFPs shall have a minimum capital equal to EUR 40,000%.

The IFP shall mention on its website at an easily accessible location the mention of its
167implifi-tation as payment services provider23.

Breach of these provisions exposes the contravening platform to criminal fines and
manage-ment to both criminal fines and jail sentences.

4.6 Possible additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be
subject include:

e Anti-terrorism control regulations,
e Anti-money laundering regulations,
e Consumer credit acts and regulations,

e Financial canvassing (“démarchage financier”) regulation (prohibited for IFPs
and very strictly limited for CIPs*)

e Information privacy regulations.

5 Regulation of RES Projects in France

The Energy Transition for Green Growth Act (the “Act”) was adopted by the French
Parliament on July 22" 2015 and published on August 17" 2015.

The Act provides for several goals for the promotion of RES projects in France, notably:

e RES projects shall constitute 23% of the final consumption of energy in 2020
and 32% in 2030;

e RES projects shall constitute 40% of electricity production in 2030;

2 See articles L522-1 et seq. CMF
2 See articles L523-1 et seq. CMF
?? See article D522-1-1 CMF
% See article L548-1, | CMF
2 See articles L572-5 et seq. CMF.

CIPs may promote their services under "institutional advertising" if not limited to a specific operation, unless it communicaes
on an operation for which a prospectus has been issued.
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e electricity produced by nuclear facilities shall be reduced to 50% in 2025; and

e adoption of an energy programme for 2016-2023, which will define the
development and investment guidelines for French RES projects.

It aims to implement and favours the global integration of renewable energy projects
into the domestic electricity market in a progressive way. In other words, the Act aims
to provide for the gradual replacement of the existing support mechanism, i.e. the
Feed-In-Tariff (the “FITs”), by a new mechanism, the contract for difference.

RES projects eligible either for FITs or for a contract for difference will be soon
determined by a Decree still to be enacted.

The Act provides also for specific provisions on Crowdfunding for renewable
production companies.

5.1 Brief overview of the current French FITs mechanism

Around 13% of the French net electricity production is generated from renewable
sources. Precisely, 2.2% of the French net electricity production is generated from
wind sources, 0.3 from photovoltaic sources and 9.3% is produces from hydraulic
sources.

Given the low profitability to date of renewable energy production, development of
the production mostly goes through State supported projects.

Among different kind of financial schemes, FITs were most likely the most widely used.
The law of February 10™, 2000 on the modernisation and development of the public
electricity service, introduced an obligation for EDF (French public company for the
provision of electricity) and other non-public operators to purchase electricity from
renewable energy sources at favourable feed-in-tariffs (pre-determined price above
market price). This purchase obligation applies notably to wind-produced energy
(onshore and offshore windfarms) and photovoltaic energy.

Since EDF and other non-public operators are under an obligation to purchase, they
are compensated through a complex mechanism, involving notably the Caisse des
depots et consignations and the Energy Regulation Commission, the French regulator
for RES markets. This compensation is funded by the contribution for the public service
of electricity, i.e. a tax collected from electricity consumers.

5.2 The new support mechanism

Under the Act, a renewable energy project may be eligible for the FITs mechanism or
for the contract for difference mechanism. However, these schemes cannot be
combined.
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The contemplated scheme under a contract for difference mechanism is the following:
the power producers shall sell the electricity produced on the wholesale market and
shall benefit from a contract with EDF, as obliged off-taker, under which a
supplementary remuneration or “premium” (complément de remuneration) (the
“Supplementary Remuneration”) will be paid to the power producers.

The Supplementary Remuneration

The detailed calculation formula of the Supplementary Remuneration shall be defined
shortly by a Decree, still under discussion.

The Supplementary Remuneration shall be equal to the difference between the
average sale price observed on the market and a target price set by Decree for each
RES category. This Supplementary Remuneration shall also be supplemented by a
management Supplementary Remuneration aiming to compensate the costs of access
to the electricity market for electricity producers.

In general terms, the Act states that the Supplementary Remuneration shall not
exceed a reasonable remuneration taking into account the representative operating
expenses and investments of each sector, the costs of implementing the facility into
the grid system and the pro-ceeds generated by the commercial operation of the
installation. Such conditions shall be periodically revised in order to adjust the
Supplementary Remuneration with the evolution of costs borne by new or existing
facilities.

5.3 Renewables production company and Crowdfunding

The Act modifies the French Energy Code as well as the Code regulating the Public local
authorities (Code des collectivités territoriales) in a quite substantial way. The Act
authorizes the creation of commercial companies limited by shares (sociétés par
actions governed by general company rules) or, cooperating companies governed by
the Code regulating the Public local authorities, where local authorities and those
individuals leaving close to a renewable energy production facility will co-invest in /co-
finance renewable energy production. The Act expressly provides that such co-
investment can be proposed either directly or, through CIP or IFP Crowdfunding
platforms.

The objective of this measure is to increase the acceptability of renewable production
projects among the residents leaving close to a production facility, by associating such
residents in financial sponsoring and success of a project. It is also a true recognition of
Crowdfunding as an innovating and RES compatible access to financing.

Those provisions will enter into force on 1st of July 2016, pending also enactment of
application rules.
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6 Conclusion

The new French Crowdfunding regulation adopted in 2014 has already shown some
positive impacts on the French market. First clue of such enthusiasm is the arrival of
many professional investors on the field, either as Crowdfunding platforms (Engie with
GreenChannel) or by entering into new partnerships with existing structures
(Groupama Bank with Unilend, Allianz-Smartangels, etc.). Also, the new statuses (CIPs
or IFPs) give a clear regulatory framework with clear obligations to the actors and thus
shall build a favourable ground for Crowdfunding plat-forms. Between January 2015
and June 2015, 29 newly launched platforms have been registered with the ORIAS,
either as CIPs or IFPs.

Additionally, the new Energy Transition for Green Growth Act shall push forward
synergies between Crowdfunding and renewable energy projects even though many
provisions of the Act are still to be enforced. Tax incentives for both RES projects and
Crowdfunding activities shall foster investors to actively stimulate Crowdfunding
related to RES projects.

2016 update

2016 shall bring significant changes to the Crowdfunding regulation.

The French Minister of Economy announced end of March 2016 a series of significant
modifications to the existing regime with a view to introduce more flexibility to the
existing dedicated Crowdfunding regulation. Most noticeable announced changes are
(i) the creation of "mini-bons" using the blockchain technology for registration and
transfer, (ii) the increase of the yearly ceiling for funds by a commercial company on
CIP platforms from 1m to 2.5m and (iii) the inclusion of preferred shares, participating
loans and convertible bonds in the Crowdfunding regulation. An ordinance has been
enacted on 30 April 2016 relating to mini—bons and bons de caisse and is to be
followed by other regulatory modifications, with a view to have the new extended
regime in force by 1st October 2016.

7 Summary — Crowdfunding and RES Projects Regulation

Country | France

Summary

Recent e New regulation applicable since 1 October 2014
developments in

Crowdfunding e Creation of 2 optional statuses (alternative to more costly
regulation and stringent statuses), subject to the control and

disciplinary powers of the Autorité des Marchés Financiers
(AMF) and the Autorité de contréle Prudentiel et de
Résolution (ACPR):
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— CIP - conseil en investissement participatif
(Crowdfunding investment advisor) — for Equity Model
platforms,

— IFP — (Crowdfunding investment intermediary) — for
Loan and Donation/Reward Model platforms,

e French local authorities may now benefit from
Crowdfunding platforms to fund civil services

Current / planned Crowdfunding Regulation

General regulation | ¢ Monetary and financial Code as modified by Ordinance no.
2014-559 dated 30 May 2014 and Decree no. 2014-1053
dated 16 September 2014,

e AMF General Regulations as modified by Ministerial Order
22nd September 2014.

Prospectus e Specific Crowdfunding exceptions:

requirement

— Ordinary shares of societies par actions simplifiées with
specific provisions in their by-laws can be offered on
Crowdfunding platforms to the public

— General cap applying to CIPs and PSls for public offering
on Crowdfunding websites of ordinary shares and fixed
interest bonds for a maximum raised amount of EUR
1m per year.

AIFMD-regulation | ¢ Generally not applicable.

e Can apply where platforms may create holding companies
to regroup shareholders of a single target company to
simplify the relationships with the project holder and a
potential purchaser in an exit scenario. A case by case
analysis will determine if they fall in the category of AIF
subject to the AIFM regulations.

Payment service | ¢ CIPs cannot collect payments for the project holders from
regulation the investors.

e |FPs can apply to be licensed as payment services operator
(unless they also are CIPs and are prohibited from doing
So).
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Consumer credit | ¢ Usury interest rates prohibited,
regulation
e Obligation for IFPs to provide template loan agreements
and risk assessment factors on their websites.
Further possible | ¢ CIPs and IFPs shall comply with:

requirements

— Anti-terrorism control regulations,

— Anti-money laundering regulations,

— Financial  canvassing  (“démarchage  financier”)
regulation (prohibited for IFPs and very strictly limited

for CIPs),

— Information privacy regulations.

RES Projects Regulation

Electricity
Regulation
applicable to RES
projects

The Energy Transition for Green Growth Act aims to reduce
final energy consumption by 50% in 2050 compared to
2012 and diversify electricity production and reduce the
share of nuclear power to 50% by 2025.

Compliance with energy market regulations is mainly
controlled by the Commission of Regulation of Energy,
created in February 2000.

Market Integration
of RES projects

Since February 10th, 2000, the Feed-in-tariffs mechanism
was the main used mechanism.

It provided for an obligation to purchase borne by EDF and
other non-public grid operators. This obligation was
compensated through contribution collected from
electricity consumers.

As from the enactment of the Energy Transition for Green
Growth, FITs will be substituted with contract for
difference mechanism.

The new support mechanism provides that electricity will
be sold directly on the market and benefit from an
additional Supplementary Remuneration.

to the

The Supplementary Remuneration is equal
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difference between the average sale price observed on the
market and a target price set by Decree for reach
renewable energy sector.

e Currently, this new support mechanism will only apply to
certain categories of facilities still to be enacted.

Lessons learned — Crowdfunding / RES Projects Regulation

Lessons learned for a possible harmonized European Crowdfunding Regulation

Role model e Specific statuses for Crowdfunding operators less
(“dos”) constraining and less costly than for other regulated
activities,

e Transparency and information obligation binding on the
platforms towards the investors/donors,

e Labelling of the platforms to increase the public’s
confidence in the platforms,

e Investors’ protection:
— Cap on maximum investments, funds raised,

— Specific Crowdfunding related exceptions to banking
monopoly,

— Specific Crowdfunding related exceptions to prospectus
requirements.

— Tax incentives such as compensation of the financial
losses through adjustment of the calculation basis of
the income tax for individual lenders.

Aspects that e Regulating that Lending-based Crowdfunding under two
should be avoided different statuses (non-convertible bonds treated as equity
(“don’ts”) instruments)

e Imposing that Equity Model only provide for investment of
the investors in mere shares(not preferred shares or
convertible bonds),

e Not adapting the proxy advisor regulations to companies
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platforms,

financed by way of offering of shares on Equity Model

e Limit tax incentives to loans only (not applicable to
crowdlending supported by bonds).

Lessons learned for a possible harmonized European RES Projects Regulation

should be avoided
(Mdonltsn)

Role model e There are no lessons that can be learned from France
(»dos“)
Aspects that e There are no aspects that should be avoided
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Xl. Germany
1 German market for RES Crowdfunding Platforms

Due to the fact that projects dealing with renewable energy sources (“RES Projects”)
became more and more popular over the past few years in Germany also the German
market for Crowdfunding platforms specialised on funding RES projects (“RES
Crowdfunding Platforms”) evolved to a considerable size.

As of September 2015 there are about ten RES Crowdfunding Platforms operating in
Germany with a roughly calculated overall funding volume of about EUR 6 million.

The biggest RES project in Germany was funded recently: It aimed on replacing old
energy intensive illuminants mainly used in the industrial sector with new energy
efficient LED-lamps and raised EUR 1 million on a German RES Crowdfunding Platform.

1.1 Different investment models

Mostly, investments in RES Projects are debt based (individuals lend money to a RES
project in return for repayment of the loan and interest on their investment),
predominantly so called subordinated profit-participating loans (partiarische
Nachrangdarlehen). This particular type of loan is currently the preferred investment
in the Crowdfunding sector in Germany due to its light regulatory regime.

Very few RES Crowdfunding Platforms offer an equity based model (individuals make
investments in return for a share in the profits or revenue generated by the RES
project). In most cases they are structured as cooperatives (Genossenschaften) — so
called energy cooperatives (Energiegenossenschaften) — and offer units in such
cooperatives (Genossenschaften).

There are also RES Crowdfunding Platforms that — sometimes in addition to the above
mentioned models — offer reward based models (individuals provide money to a RES
project for a non-monetary reward), e. g. preferred conditions for electricity, pasta
made of algae, plant pods containing seeds, rescue centres for injured birds, car
sharing projects or films about RES projects.

Finally, only very few RES Crowdfunding Platforms offer a donation based model
(individuals provide money to a RES project for benevolent reasons), especially
regarding RES Projects in countries outside of the European Union (“EU”) (e. g. solar
energy boxes for small towns in Tanzania).

1.2 RES Projects

Most of the funds are invested in RES Projects that finance or operate commercial
power plants that produce electric power using photovoltaic cells — often with the
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support of local citizens, so called participation models or projects (“Citizen
Participation Model” — Biirgerbeteiligungsmodell).

Besides, there are several other RES Projects seeking funding by means of RES
Crowdfunding Platforms, i. a. wind farms, bio gas plants, replacements of old energy
intensive illuminants with modern LED technology, combined heat and power plants,
etc.

Most of the RES Projects use more than one source of funding. Therefore, almost every
RES Project is partly financed via traditional bank loans. However, recently an
increasing number of RES Projects use Crowdfunding as part of its finance structure —
benefiting from the lower costs connected with funding over the crowd compared to
the conditions of bank loans.

The average interest rate for investors in RES Projects in Germany amounts to approx.
4-6%p.a.

1.3 Prokon and its consequences

In 2014 the biggest German wind farm operator, Prokon, became insolvent. 74,000
investors who held profit participating certificates (Genussscheine) of approx. EUR 1.4
billion were affected by Prokon’s insolvency.

The insolvency of Prokon had started a political discussion, whether a more strict
regulation of the so called grey capital market (Grauer Kapitalmarkt) should be
implemented. This was also the initiation for a specific regulation of Crowdfunding in
Germany. Neither the Federal Minister of Finance Dr. Wolfgang Schauble nor the
Federal Minister of Justice Heiko Maas wanted to be accused of ignoring an
endangerment of EUR 1.4 billion of German retail investors' participation rights capital
(Genussrechtskapital). Due to this fact, in 2014 they had issued a package of measures
to improve the German Retail Investors' protection (Mafnahmenpaket zur
Verbesserung des Schutzes von Kleinanlegern). Declared intention of this package was
an improved investors' protection of dubious and risky investment products. Back then
the federal government had realised that the intended measures would have
tremendous consequences for Crowdfunding in Germany. Therefore, it was the official
intention that as far as Crowdfunding is concerned, solutions shall be found which
meet the requirements of young companies that are financed by Crowdfunding in
consideration of the protection of investors.

2 Recent regulatory developments regarding Crowdfunding regulation in
Germany

The package of measures resulted in a first draft (Referentenentwurf) of the so called
Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) published on 28 July 2014.
The second draft — government draft (Regierungsentwurf) — was published on 10
November 2014. Finally, the German Bundestag passed the Retail Investors’ Protection
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Act (Kleinanlegerschutzgesetz) on 23 April 2015 which entered into force on 10 July
2015.

Main topic of the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) is the
extension of the scope of the German Investment Products Act
(Vermégensanlagengesetz). This in particular affects Crowdfunding and its regulation.
Until then, subordinated profit-participating loans (partiarische Nachrangdarlehen)
were not classified as investment products. According to the Retail Investors’
Protection Act (Kleinanlegerschutzgesetz) they are now — as well as all comparable
investment products — covered by the German Investment Products Act
(Vermégensanlagengesetz). According to the legislative materials the new regulation
intends to avoid circumventions of investors' protection contained in the German
Investment Products Act (Vermdégensanlagengesetz).

This extension of the scope of the German Investment Products Act
(Vermégensanlagengesetz) was only a matter of time. Even for legal experts it was
hard to distinguish silent partnerships (stille Beteiligungen) and debt participation
rights (Genussrechte) from profit-participating loans (partiarische Darlehen). It was
hard to understand why silent partnerships and participation rights on the one side
trigger the requirement to publish extensive prospectuses (that must be approved by
the German Financial Supervisory Authority (Bundesanstalt fiir
Finanzdienstleistungsaufsicht "BaFin")) while on the other side profit-participating
loans (partiarische Darlehen) were completely unregulated.

In a nutshell, the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) provides
for the following changes:

e subordinated profit-participating loans (partiarische Nachrangdarlehen) qualify
as investment products (Vermdgensanlagen) and — as a rule — trigger a
prospectus requirement under the German Investment Products Act
(Vermoégensanlagengesetz)

e increased regulation for all investment products (Vermdgensanlagen) — such as
silent partnerships (stille Beteiligungen), participation rights (Genussrechte) and
(now also)  subordinated profit-participating  loans  (partiarische
Nachrangdarlehen):

extended requirements for prospectus
— extended obligation to publish addenda to a prospectus

— “ad-hoc” notifications

177



N\
(CROWDFUNDRES
N

— strict rules for marketing of investment products (Vermégensanlagen) -
especially rules regarding duties to publish specific warning notices with
any advertising

— three-page fact sheet (Vermégensanlagen-Informationsblatt — “VIB”) —
which must contain a highlighted warning notice

— exception from Investment Products Act (Vermégensanlagengesetz) for
cooperatives (Genossenschaften) is narrowed

— extended powers for BaFin

exception from most requirements under the German Investment Products Act
(Vermoégensanlagengesetz) explicitly tailored to fit financing by means of
Crowdfunding (“Crowdfunding Exception”)

— only applicable when offering profit participating loans (partiarische
Darlehen), subordinated loans (Nachrangdarlehen) or commercially
comparable investments (wirtschaftlich vergleichbare Anlagen)

— no prospectus requirement up to a threshold of EUR 2.5 million per
project

— total investment amount for each investor is limited to a maximum of
EUR 10,000; if exceeding a threshold of EUR 1,000 investors must
comply with further requirements, i.e. self-exploration on wealth or
income

— corporations (Kapitalgesellschaften) are not limited to the absolute
maximum investment of EUR 10,000 per investor

— online platforms need a licence under the German Trade, Commerce
and Industry Regulation Act (Gewerbeordnung), under the German
Banking Act (Kreditwesengesetz) or the German Securities Trading Act

(Wertpapierhandelsgesetz)

— mandatory right of withdrawal (Widerrufsrecht) from investment for
investors

— (electronic) confirmation of warning notice included in fact sheet (VIB)

— no combination of Crowdfunding Exception with other exceptions under
Investment Products Act (Vermégensanlagengesetz).
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3 Further recent regulatory developments considering RES Projects market in
Germany

Due to the implementation of the new German Renewable Energy Act (Erneuerbare-
Energien-Gesetz) and the expiration of the transition period on 31 December 2014,
new RES power plants can no longer apply for statutory feed-in tariffs
(Einspeisevergiitungen) but need to implement a market premium model including
remote control requirements and direct sales to third parties in order to enhance
market integration of RES Projects.

Furthermore, as of 2017 renewable funding for any and all RES Projects shall be shifted
to a public auctioning mechanism. Due to increasing funding and regulatory
requirements and benchmarks, this is expected to have a significant impact on small
RES Project developers as well as local Citizen Participation Models
(Biirgerbeteiligungsmodelle). Hence, centralization of competence and alternative
financing, e. g. Crowdfunding, are required. On 15 April 2015, a 150MW pilot
auctioning mechanism was initiated for ground-mounted solar projects to evaluate
different funding and tender mechanisms. During the course of 2016, the German
Renewable Energy Act (Erneuerbare-Energien-Gesetz) will be amended to apply
auctioning mechanisms for all RES Projects.

On 21 Mai 2015 the Second Amending Act to the German Renewable Energy Act
(Erneuerbare-Energien-Gesetz) passed the German Bundestag, mainly covering the
deletion of the highly disputed section 25 para 2 sentence 1 no. 3, according to which
electricity generated from different RES fed into the grid via a shared metering point
may only be marketed in a uniform manner. As a consequence, existing RES plants in
fact lost the option to receive the statutory feed-in tariff in case new RES plants, to
which mandatory direct marketing provisions apply, used the same metering point.
The deletion shall take retroactive effect as of 1 August 2014 and increases
Crowdfunding opportunities, especially with local Citizen Participation Models
(Biirgerbeteiligungsmodelle), since various local and regional marketing strategies can
be structured, including also the potential use of RES origin certification.

4 Regulation of Crowdfunding in Germany

4.1 Licence under the German Banking Act (Kreditwesengesetz)
4.1.1 Equity Model / Lending Model

General Rule

Pursuant to the German Banking Act (Kreditwesengesetz), anyone intending to provide
financial services in Germany commercially or on a scale which requires a commercially
organised business undertaking requires a written licence from BaFin.
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The provision of "financial services" includes the brokering of business involving the
purchase and sale of financial instruments or their documentation (investment
broking), the purchase and sale of financial instruments in the name of and for the
account of others (contract broking) and the placement of financial instruments
without commitment to take up those instruments (placement of financial
instruments).

"Financial instruments" within the meaning of the German Banking Act
(Kreditwesengesetz) include

e Securities
e investment products (Vermégensanlagen) and
e shares in collective investment undertakings (Investmentvermégen).

Securities include shares in stock corporations, shares in collective investment
undertakings (Investmentvermdgen) as well as debt securities including participation
certificates.

Investment products (Vermdgensanlagen) under the German Investment Products Act
(Vermoégensanlagengesetz) comprise, inter alia, shares in other legal entities (such as
limited liability companies, limited partnerships, civil law partnerships or silent
partnerships (stille Beteiligungen)), participation rights (Genussrechte) with regard to
profits in those legal entities, shares in trust assets (Treuhandvermégen) and registered
bonds. Until recently, subordinated profit-participating loans (partiarische
Nachrangdarlehen) were not classified as investment products under the German
Investment Products Act (Vermdgensanlagengesetz) and therefore were not
considered as “financial instruments” within the meaning of the Banking Act
(Kreditwesengesetz).

Since July 2015 subordinated profit-participating loans  (partiarische
Nachrangdarlehen) qualify as investment products (Vermégensanlagen) and therefore
subordinated profit-participating loans (partiarische Nachrangdarlehen) are now
covered by the German Investment Products Act (Vermégensanlagengesetz).

Further, also “other investments that grant a repayment claim and a claim for interest”
— as a rule — qualify as investment products (Vermégensanlagen).

In summary, where an online Crowdfunding platform facilitates the offering of
securities, investment products (Vermdgensanlagen) or shares in collective investment
undertakings (Investmentvermdgen), the operator of the platform provides financial
services within the meaning of the German Banking Act (Kreditwesengesetz) and
therefore, as a general rule, requires a license by BaFin.
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Exemptions from licencing requirement

If securities (such as shares in stock corporations) are offered, Crowdfunding platforms
cannot use any exemption from the licensing requirement.

However, most German Crowdfunding platforms offer subordinated profit-
participating loans (partiarische Nachrangdarlehen) and can therefore benefit from a
statutory exception to the license requirement (also under the new Crowdfunding
Exception).

The following requirements must be met:
e only investment broking and contract broking are conducted,

e only investment products (Vermdgensanlagen) within the meaning of the
Investment Products Act (Vermdégensanlagengesetz) or shares in collective
investment undertakings (Investmentvermdgen) are offered;

e no acquiring of ownership or possession with regard to funds or shares of
customers (unless a specific licence to do so has been obtained).

Where these requirements are met, the operator only needs a licence under the
German Trade, Commerce and Industry Regulation Act (Gewerbeordnung). Compared
to a licence under the German Banking Act (Kreditwesengesetz) this is a relatively
straightforward matter.

4.1.2 Donations or Rewards Model

The donations model is not regulated at all.

However, the Investment Products Act (Vermégensanlagengesetz) — as amended by
the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) — provides for a rule
stating that “comparable investments that grant a claim for repayment and interest”
are considered as investment products (Vermdgensanlagen).

It cannot be completely excluded that the formerly unregulated reward-based
investments could be subject to the new regulation of the Investment Products Act
(Vermégensanlagengesetz). It could be argued that certain kinds of rewards based
Crowdfunding projects could qualify as investment products (Vermdgensanlagen) as
they are considered as a comparable investment within the meaning of the Investment
Products Act (Vermdgensanlagengesetz). However, BaFin has not yet commented on a
possible application of the Investment Products Act (Vermdgensanlagengesetz) to
reward-based Crowdfunding.
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4.2 Prospectus requirements
4.2.1 Equity Model / Lending Model

RES project initiators issuing securities or investment products (Vermégensanlagen) to
investors can be subject to a prospectus requirement. Either there is a requirement to
publish a prospectus approved by BaFin under the German Securities Prospectus Act
(Wertpapierprospektgesetz) where securities are offered (e.g. shares in stock
corporations) or under the German Investment Products Act
(Vermégensanlagengesetz) where investment products (Vermdgensanlagen) are
offered (e.g. silent partnerships).

The general prospectus requirement regarding securities does — inter alia — not apply
where the offering of securities meets the following requirements:

e sales price does not exceed EUR 100,000 within a time period of 12 months;

e offer addresses not more than 150 investors per country in the European
Economic Area or

e price per share amounts to minimum EUR 100,000 per investor

The general prospectus requirement regarding investment  products
(Vermoégensanlagen) does not apply where the offering of investment products
(Vermoégensanlagen) is subject to the following:

e sales price does not exceed EUR 100,000 within a time period of 12 months;

e offering of up to 20 shares of the same investment product (Vermégensanlage)
or

e price per share amounts to minimum EUR 200,000 per investor

According to the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz)
subordinated profit-participating loans (partiarische Nachrangdarlehen) are now also
covered by the Investment Products Act (Vermdgensanlagengesetz). Consequently,
RES Project initiators offering subordinated profit-participating loans (partiarische
Nachrangdarlehen) are — as a rule — also subject to the prospectus requirement under
the Investment Products Act (Vermégensanlagengesetz). Due to the fact that
subordinated profit-participating loans (partiarische Nachrangdarlehen) are — by far —
the most common investment products (Vermégensanlagen) used by RES
Crowdfunding Platforms in Germany this is the most relevant change of the Retail
Investors’ Protection Act (Kleinanlegerschutzgesetz).

Content of the prospectus
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The Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) provides for extended
requirements regarding the prospectus. The prospectus is only valid for 12 months
after its publication, more information concerning the addressed investors is
demanded, and BaFin is verifying the operability of the business model and is
authorized to demand more information within the approval process to guarantee the
investors' protection.

Moreover, the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) introduces
extra requirements for additions to the prospectus during an offering and contains on-
going obligations to notify the investors about substantial changes which also
comprises the time period after the termination of the offer (“ad-hoc disclosure
obligation”). This on-going obligation only ceases when the issued investment
products are completely redeemed to the investors.

Crowdfunding-Exception from prospectus requirement

However, the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) provides for a
new exemption from the prospectus requirement for the offering of subordinated
profit-participating loans (partiarische Nachrangdarlehen) that is specifically tailored to

Crowdfunding.

According to this Crowdfunding-Exception, a lighter regulation shall apply if the
following (cumulative) conditions are met:

e total offering maximum: EUR 2.5 million;
e offering only of profit-participating loans (partiarische Darlehen), subordinated
loans (Nachrangdarlehen) or commercially comparable investments

(wirtschaftlich vergleichbare Anlagen);

e total amount for each investor per investment product (Vermdégensanlage) of
one issuer (project initiator) is restricted as follows:

— up to EUR 1,000: no restrictions
— more than EUR 1,000: cash deposits or financial instruments of the
investor must exceed EUR 100,000 or maximum investment up to two

monthly net incomes

— EUR 10,000 = absolute maximum investment per investor that is not a
corporation

— corporations, i.e. stock corporation (Aktiengesellschaft), limited
partnership by shares (Kommanditgesellschaft auf Aktien) and limited
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liability company (Gesellschaft mit beschridnkter Haftung): no
restrictions

e marketing via online platforms that must have a licence under the German
Trade, Commerce and Industry Regulation Act (Gewerbeordnung), under the
German Banking Act (Kreditwesengesetz) or the German Securities Trading Act
(Wertpapierhandelsgesetz, WpHG).

If these requirements are met no prospectus is required.
Fact sheet (Vermégensanlagen-Informationsblatt — VIB)

Instead only a three-page fact sheet (Vermégensanlageninformationsblatt - VIB) must
be provided to the investors to inform them about the RES Project. The fact sheet (VIB)
must contain the most relevant information about the RES Project and the issued
investment product (Vermdégensanlage). It also must inform the investors about the
risks, i. a. in the form of typographically emphasized warning notices on the first page.
As a rule, the investor must confirm in writing that he took notice of it by means of a
signature under the fact sheet (VIB). However, in the case that the investment is
concluded by means of distance communication (Fernkommunikationsmittel), e.g. the
internet, the investor can confirm the warning notice electronically. This requires that
the investor’s identity must be ensured by means of specific data, such as name,
address, date and place of birth, e-mail-address or phone number and the number of
his identity card and the issuing authority.

Ban of combination (Kombinationsverbot)

According to section 2a para. 4 Investment Product Act (Vermdgensanlagengesetz) the
Crowdfunding exception cannot be combined with other exceptions (such as issuing of
only 20 shares of the same investment product (Vermdgensanlage)) of the Investment
Products Act (Vermégensanlagengesetz) until the investment products
(Vermoégensanlagen) are either no longer offered or are not completely redeemed to
the investors.

This so called ban of combination (Kombinationsverbot) could result in a restriction for
large-scale investors (municipal energy suppliers or communities) which intend to
invest higher amounts in RES Projects along with the crowd investors. In particular for
RES Projects the ban of combination (Kombinationsverbot) might have a large impact
and fails to put the funding structure on a broader base.

As a rule, the co-investment of Crowdfunding and large-scale investors puts the
funding structure of RES Projects on a broader base and therefore enhances their
financial and economic possibilities. In turn the chance of the RES Projects to “survive”
the start-up period increases as well as the prospects of the investors to get a return
on their investments.
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Further, the co-investment of large-scale investors could constitute an additional
“protection” for the investments of the crowd investors since large-scale investors will
often be in the position to conduct due diligence examinations before investing in the
RES Project. As a rule, these examinations result in a professionalization of the
organisation and structure of the examined RES Project. Crowd investors can directly
benefit from these measures taken by the large-scale investor.

Moreover, the wording of section 2a para. 4 VermAnIG could lead to the assumption
that only debt based investment products (Vermégensanlagen) should fall under the
ban of combination (Kombinationsverbot). It appears that equity-based investments —
which are predominantly preferred by large-scale investors — often by means of a
private placement could be excluded. Section 2a para. 4 VermAnIG refers to the other
investment products (Vermégensanlagen) that should be completely redeemed. Since
only debt-based investment products (Vermdgensanlagen) can be redeemed to the
investors, it can be argued that the Crowdfunding exception cannot be combined with
other exceptions where debt-based investment products (Vermdégensanlagen) are
offered.

BaFin — hopefully — will soon clarify that this clause does not cover such kind of parallel
investments of “professional” investors. However, so far it cannot be excluded that a
parallel investment of a large-scale investor with crowd investors requires a more
complex structure in order to comply with regulatory requirements.

Exception for cooperatives (Genossenschaften)

Shares of cooperatives (Genossenschaften) or subordinated profit-participating loans
(partiarische Nachrangdarlehen) which are issued only by the cooperative to members
of the cooperative were not considered as investment products (Vermégensanlagen)
within the meaning of the Investment Products Act (Vermdgensanlagengesetz) until
the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) entered into force.

In the past cooperatives (Genossenschaften) were often used as an investment vehicle
especially in the Renewables sector. Therefore, cooperatives (Genossenschaften) could
have established as a real alternative to the debt-based subordinated profit-
participating loans (partiarische Nachrangdarlehen), in case that a real equity-based
investment is preferred.

However, the Retail Investors’ Protection Act (Kleinanlegerschutzgesetz) provides for
additional restrictions to this exception — taking into account the risk that the
regulation might be circumvented by means of cooperatives (Genossenschaften). As a
result, the “cooperative exception” is now only applicable if no performance-based
remuneration is paid for the marketing of the investments. As a conclusion, this option
does not really appear to be attractive for many RES Projects since — if the investors
are not limited to local citizens — usually the sales and marketing firms demand a
performance-based remuneration.
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Advertisement

Regarding advertising, the first draft (Referentenentwurf) and the Government draft
(Regierungsentwurf) provided for extensive limitations with respect to the
advertisement of investment products (Vermégensanlagen), i.e. no advertising in
social media or generally in public channels. Advertisements were supposed to be
allowed only in economic media. Obviously, this was one of the most controversial
points in the legislative procedure of the Retail Investors’ Protection Act
(Kleinanlegerschutzgesetz).

However, this approach was completely aborted. Instead the Retail Investors’
Protection Act (Kleinanlegerschutzgesetz) does not limit the possibilities to advertise
investment products (Vermégensanlagen) anymore. Instead, advertisements must
now contain some specific warning notices which shall illustrate the risks that may
arise from the investments.

The following warning notice must — as a rule — be contained in every advertisement.

“The acquisition of this investment product is associated with considerable risks and
can result in the loss of the deployed funds.”

A special provision (which considers the particular characteristics of Crowdfunding like
advertisements by means of twitter) to this general requirement only applies if the
following requirements are met:

advertisement in electronic media
e solely text-based advertisements
e |ess than 210 characters

e link — which is called “warning notice” — to separate document that includes the
warning notice

Further, advertisements which promote investment products (Vermégensanlagen)
that do not provide for a fixed interest rate must contain a respective warning notice

in addition.

Finally, any references to the competences of BaFin as well as the use of the word
“funds” are prohibited in connection to the investment product (Vermégensanlage).

Marketing (Vertrieb)
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As already stated the exclusive brokering of investment products (Vermégensanlagen)
requires a licence pursuant to the German Trade, Commerce and Industry Regulation
Act (Gewerbeordnung). As a result of the Retail Investors’ Protection Act
(Kleinanlegerschutzgesetz) Crowdfunding Platforms now need to pass a test with the
Chambers of Commerce (Industrie- und Handelskammern) to show its expertise.

4.2.2 Donations or Rewards Model

As already stated above, it cannot be excluded with absolute certainty that certain
kinds of rewards based Crowdfunding projects are covered by the category of
“comparable investments that grant a claim for repayment and interest”. As a result
those kinds of RES Projects could — as a rule — also require a prospectus — unless one of
the exceptions (e.g. the Crowdfunding Exception) is applicable.

4.3 Regulation of Crowdfunding under the AIFMD regime

Especially RES Projects (like real estate projects) must deal with a possible application
of the AIFMD regime which was implemented in Germany by means of the Capital
Investment Act (Kapitalanlagengesetzbuch). Due to the very comprehensive definition
of a collective investment undertaking, RES Projects can easily be covered by the
definition and could therefore fall within this highly regulated field.

4.3.1 Definition of AIF

According to the Capital Investment Act (Kapitalanlagengesetzbuch) the AIFMD
regulation of funds and fund managers applies when there is an alternative investment
fund ("AIF") managed by an alternative investment fund manager ("AIFM"). The Retail

Investor's Protection Act (Kleinanlegerschutzgesetz) does not affect this regulation.

The Capital Investment Act (Kapitalanlagengesetzbuch) provides that AlFs include a
collective investment undertaking which:

e raises capital from a number of investors,

e with a view to investing it in accordance with a defined investment policy for
the benefit of those investors;

e is not an operating company conducting business outside the financial sector;
and

e does not require authorisation pursuant to Article 5 of Directive 2009/65/EC
(UcCITS).
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4.3.2 Equity Model
4.3.2.1 Operating company seeking funding

German AIFMD regulation does not apply to operating companies outside the financial
sector which do not invest with a defined investment policy.

RES Projects can often not benefit from the exclusion of operating companies within
the meaning of the Capital Investment Act (Kapitalanlagegesetzbuch). This is due to
the fact that RES Projects often do not operate the project/plant on their own but
either merely collect the money of the investors or operate activities that are —
according to BaFin — not sufficient to comply with the requirements of an operating
company within the meaning of the Capital Investment Act (Kapitalanlagegesetzbuch).

BaFin clarifies in its interpretation guideline on the "Scope of application of KAGB /
Interpretation of the term collective investment undertaking" that RES projects — BaFin
explicitly mentions solar plants — are operating companies if they operate the facility
or production themselves within their day-to-day business. However, BaFin states that
an operating company can make use of the service of an intra-group company or an
external service provider, as long as the day-to-day discretion remains at the company.

Taking this into account, RES Projects seeking funding by means of a Crowdfunding
platform could only be operating companies outside the financial sector if:

e their business strategy is simply the commercial success of their business;

e they do not intend to follow any defined investment policy but want to finance
their on-going day-to-day business; and

e they operate the facility, production or project themselves within their day-to-
day business or make use of the service of an intra-group company or an
external service provider (as long as the day-to-day discretion remains at the
company)

In addition, the former German Federal Government stated in consultations during the
legislative procedure of the Capital Investment Act (Kapitalanlagengesetzbuch):

“Companies that operate for example biogas, solar or wind power plants itself by
means of an on-going business and which do not involve the outsourcing of their core
business can be regarded as operating company. The awarding of individual service
contracts within the current business operations should not affect this.”

Besides those statements regarding the allocation of tasks in order to be considered as
an operating company, BaFin makes some statements regarding the actual operations
of the companies. For the real estate sector, BaFin explicitly expresses in its
interpretation guideline that both the operation of real estate property, e. g. a hotel or
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a health care facility (Pflegeeinrichtung) and project development (design, acquisition,
development of real estate property and subsequent sale of self-developed real estate
property) should be regarded as operative activities. On the other side, the acquisition,
rental, lease, management and sale of real estate properties should not be regarded as
operative activities.

Although regarding RES Projects BaFin only mentions the operation of solar plants it
can be followed from the aforesaid statements regarding real estate projects that also
the project development of RES Projects should be considered as an operating activity.

In summary, if a RES Project operates the energy plant by itself it should be regarded
as an operating company conducting business outside the financial sector. In addition,
if a RES Project develops the project (e. g. an energy plant) and — subsequently — sells
the developed energy plant it should be regarded as an operating company. Therefore,
it would not constitute an AIF within the meaning of the Capital Investment Act
(Kapitalanlagegesetzbuch) and would fall outside the AIFMD regulation.

However, RES Projects are often simply “project companies” that are established to
finance a single project such as a wind farm or a solar park and do not operate the
facility or production themselves or by means of an outsourcing company leaving the
day-to-day discretion to another company. Those “project companies” cannot qualify
as operating companies within the meaning of the Capital Investment Act
(Kapitalanlagegesetzbuch) and therefore constitute an AIF within the meaning of the
German AIFMD.

4.3.2.2 “Two-tiered structures”

As already stated many RES Projects in Germany are structured as Citizen Participation
Models (Biirgerbeteiligungsmodelle). Usually, these Citizen Participation Models
(Biirgerbeteiligungsmodelle) are structured as so called “two-tiered structures”
(doppelstéckige Struktur). There are different reasons for these structures, e. g.

e high complexity of the RES Project,

e to separate a large-scale investor (e. g. municipal energy supplier or
community) from the citizens (Biirger)

e in most cases the bank wishes a separation of each project — in order to limit
any possible risks

The first tier constitutes a citizen participation company (“Citizen Participation
Company” — (Biirgerbeteiligungsgesellschaft) which pools the investments of the
investing citizens (Biirger). This Citizen Participation Company
(Biirgerbeteiligungsgesellschaft) then invests in one or several entities — sometimes
parallel to another large-scale investor — that operates the RES Project (second tier).
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The second tier entity then directly invests in the RES Project e. g. a heating and power
station or in a company that replaces old lights with modern energy saving LED lights.

The first tier of these two-tiered structures (the Citizen Participation Company -
Biirgerbeteiligungsgesellschaft) in this case might not qualify as an operating company
since the operating activity is only executed in the second tier entity.

As a conclusion the first tier constitutes an AIF within the meaning of the Capital
Investment Act (Kapitalanlageges