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Foreword

This third edition of our Review of Crowdfunding Regulation published at the end of 2017
marks five years since we first commented the European regulatory landscape for
crowdfunding and four years since our cooperation with law firms across Europe and beyond

to deliver this detailed overview.

In those five years we have witnessed some 11 EU countries implement national level
regulations for securities-based and lending-based crowdfunding, as well as in other markets.
This has helped to create local markets and first professional standards. It has not helped to
create a European market that would allow investors to allocate assets across borders easily,

and it did not help small and medium sized companies to raise funding from those investors.

Yet, the discussion around crowdfunding has resulted in detailed regulatory actions in
many countries and to a deeper understanding of crowdfunding in the European institutions.
We also have seen very positive and specific regulatory actions regarding crowdfunding at EU
level, specifically in the new Prospectus Laws. But we are still far from a single market for
crowdfunding. The increase in national regulation has made a more aligned pan-European
market less likely. We have today what the EC in 2013 warned member states should avoid.

The next five years will therefore be vital for the industry to engage in the political discourse.

Today, when we talk about crowdfunding, we of course also talk about alternative finance,
fintech, initial coin and token offerings, and digital platforms. The scope of what crowdfunding
was five years ago has changed at least in the use of terminology. And we have seen
crowdfunding players in search for scale working closely with new types of investors and new

types of asset classes over the past years.

Regulation cannot create safeguards for every situation. It can only create a framework in
which professional businesses can operate and investors can find a relevant level of risk
protection. Within such framework the crowdfunding sector must establish its own
professional sets of behaviours, in alignment with different stakeholders and law makers. For
the crowdfunding sector this remains an increasingly difficult challenge. With small margins
in competitive markets, platforms fail regularly to reach scale with regards to operational and
financial sustainability. Even more reason to engage with all relevant stakeholders in shaping

a regulatory framework across Europe that is enabling and protecting at the same time.

At ECN, we are proud to be able to work with our members and the many stakeholders
around us in establishing a professional crowdfunding industry, be it our work on the legal
review, guidelines of best practices, transparent key performance indicators, market analysis
or networking and exchange of knowledge. But we need to be realistic about the effect of such
work in a fragmented Europe, as so painfully is being experienced through Brexit. We also
need to understand that crowdfunding touches upon many regulatory aspects that are not and

will likely not be under the supervision of the European Commission any time soon.
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We therefore ask policy makers and regulators, both on national and European level, to
engage into a dedicated discourse. We need to work on the framework and conditions for
success that will ultimately enable our entrepreneurs, innovators and our private investors to
help build a growing economy across Kurope and within each member state. Education,
equality and economic success may help to eliminate some of the political frictions that have
flared up over the past two years. Crowdfunding, that is economic co-creation beyond borders,
may be able to play a small part in delivering this.

The work of the European Commission on the Capital Market Union (CMU) will likely
contribute to a better allocation of private funds and, as a consequence, to the development of
small and medium sized enterprises which in turn will again lead to increased job creation.
Crowdfunding has a dedicated part in the CMU and we shall expect specific actions addressing
cross border transactions by the European Commission soon. With this, crowdfunding will be
able to better support small and medium sized enterprises, which are the backbone of the
European economy and the main source for employment and value creation across the

continent.

The European Crowdfunding Network is extremely grateful to every single contributor to
this paper, who has given her or his expertise free of charge and in a very short time frame.
There are too many people involved to mention them all here, but the reader can find their
contact details at the end of each contribution. Tanja Aschenbeck-Florange of Osborne Clarke,
Germany, and her colleague Thorge Drefke, have assumed all initiative and work in creating

this extraordinary paper and we would like to thank them for this.

Details of how crowdfunding of all types is treated under national regulation across
Europe and beyond can be found in this publication. With this paper we can only give a small
insight in the complexities of European legislation keeping back, but also enabling private
capital allocation into entrepreneurship, innovation and job creation. We trust that this paper
will be once again a key tool for regulators across Europe and beyond, for entrepreneurs,
investors and any other interested stakeholders working on delivering economic growth to

Europe.

Oliver Gajda, Executive Director, European Crowdfunding Network, Belgium
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Introduction

Crowdfunding (as well as its most prominent “subtypes” Crowdinvesting and Peer2Peer
Lending) evolved to a considerable alternative financing source during the last years — and
especially since the last edition of our ECN Crowdfunding Review in December 2014.

With the economic growth and increasing importance — especially for start-ups and SMEs
— also the regulatory challenges of Crowdfunding gained weight — on national and especially
European level. The rag rug of national Crowdfunding regulation not only results in unfair
European playing fields for Crowdfunding stakeholders but also hampers further economic
growth for cross-border offers of Crowdfunding. This third edition of the ECN Crowdfunding
Review 2017 demonstrates the development of Crowdfunding regulation in the EU as well as
shows the developments made in third countries important for Crowdfunding. Also, this
edition focuses on cross-border Crowdfunding which — as described — is becoming increasingly

important.

We would like to seize this opportunity to thank very much our legal partners for
participating and the ECN for making the third edition of the ECN Crowdfunding Review
2017 possible. We hope you will enjoy reading.

Tanja Aschenbeck-Florange, LL.M. (San Francisco), Partner, Osborne Clarke, Germany
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Austria

1 Recent developments in the market of Crowdfunding in Austria

In recent years, there has been a rapid development in the Crowdfunding sector in Austria.
While in the early stages of Crowdfunding only equity based Crowdfunding was recognisably
established and allowed under supervisory legislation, in the last years also lending based

Crowdfunding platforms and projects have been launched.

1.1 The Equity Model (individuals make investments in return for a share in

the profits or revenue generated by the company/project)

The equity model is still the most popular way for people in Austria to invest in
Crowdfunding projects and can be divided in two main types. In the one type the investor
participates in both profit and loss of a company (e.g. as a shareholder of capital companies or
companionships), in the second type, however, the investor participates in the profit only (e.g.

with some kind of silent partnerships).

Crowdfunding platforms providing projects with the equity model often operate in the field
of investment broking and/or contract broking. The main goal of these Crowdfunding
platforms is/was to operate beyond the prospectus requirement and to avoid obtaining any
licence in the sense of the Federal law on Banking (Bankwesengesetz— BWG). Therefore, many
Crowdfunding platforms work with the model of silent partnerships. Notwithstanding that,
these platforms need to comply with the new Alternative Financing Act

(Alternativfinanzierungsgesetz — AltFG), which has been entered into force in 2015.

Beyond that, those platforms, which offer a trade market for security papers (Wertpapiere)
and investment products (Veranlagungen) have to operate under stricter regulations and
mandatorily need to obtain a licence for financial services according to the Federal law on
Banking. Companies which use such platforms to raise capital and issue security papers
(Wertpapiere) or investment products (Veranlagungen) by means of a public offer may be
subject to the prospectus requirement approved by the Financial Market Authority
(Finanzmarktaufsicht — FMA) according to the Capital Market Act (Kapitalmarkigesetz —
KMQG). Moreover, certain investment services might require a licence from the Financial
Market Authority in the sense of the Federal Law on the Supervision of Securities
(Wertpapieraufsichtsgesetz 2007 — WAG 2007).

1.2 The Lending Model (individuals lend money to a company or a project in

return for repayment of the loan and interest on their investment)

Over the last years, also the lending model has become very popular. In this model
Crowdfunding platforms offer loans (Darlehen) or subordinated loans (Nachrangdarlehen).
From the investor’s perspective this means that he lends money to a Crowdfunding platform,
which eventually returns money with interest. In this model, the investor does not share

liability for any losses.
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Loans or subordinated loans may fall under the definition of the commercial acceptance
and constitute foreign funds for management, or they may equate deposits (deposit business;
Einlagengeschdft) and therefore they require a licence from the Financial Market Authority
(Finanzmarktaufsicht — FMA). In this context, the higher administrative court
(Verwaltungsgerichtshof — VwGH) judged that micro credits raised by companies to cover their
continuous operation or investments constitute banking business and therefore require a
licence from the FMA. To avoid falling under these strict regulations, companies started
raising capital with subordinated loans, which — in most cases — does not constitute banking

business.

Bonds are another possibility to receive money from investors. In general, bonds do not
require a licence according to the Federal Law on Banking or the Federal Law on the

Supervision of Securities, if marketable bearer bonds or registered bonds are issued.

Beyond that, subordinated loans as well as bonds are alternative forms of financing
according to the Alternative Financing Act (AltFG), which is why capital-seeking companies
have to adhere to the regulations and may also profit from the benefits therein.

Unlike other European countries the Peer-to-Peer lending (P2P lending) sector is not very
popular in Austria. As already mentioned above, the lending model initially failed as the FMA
classified P2P lending to be banking business and therefore requires a licence from the FMA.
In 2014 the German platform “Lendico” started a new approach to offer P2P lending in
Austria. Since the operators had a bank institute acting in the background it was possible for
Lendico to obtain a licence from the FMA and therefore to offer P2P loans in Austria. In the
meantime other platforms started providing P2P lending in Austria as well, but all of them
are based abroad. Thus, currently there are no platforms offering P2P lending which are

operating directly from Austria.

1.3 The Donations or Rewards Model (individuals provide money to a

company or project for benevolent reasons or for a non-monetary reward)

The rewards model does not provide a monetary return to the investor. In some cases the
investor gets non-monetary rewards, such as prototypes of the financed project or goodies from
the company. In Austria the rewards model is not common and there are only very few
campaigns in which no monetary reward is granted by the capital-seeking companies. This
may be due to the fact that people rather invest their money in projects where there is at least

1s a small chance to get a monetary reward.

The donations model is used to finance creative projects or companies. Also this model
does not provide any monetary return. In some cases tickets or other rewards of a rather
symbolic value are granted to the investor. One of the most popular platforms in Austria
providing the donations model is a platform called “ES GEHT!’, which is hosted by a banking

institute.
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1.4 Real Estate Crowdfunding / Renewable Crowdfunding

1.4.1 Real Estate Crowdfunding in Austria

Also the sector of real estate Crowdfunding has become very popular over the last years
in Austria. Most Crowdfunding platforms which are specialised in real estate Crowdfunding
offer real estate investment based on subordinated loans, which are granted by the investors
to the real estate developers. As the costs for real estate projects are very high most of them
are only partly financed by Crowdfunding. The larger part is usually financed by equity capital

and/or bank loans.

Another longer existing possibility to raise capital for real estate projects is the build-
owner model (Bauherrenmodell), which is a participation model offering the investor co-
ownership in the building. Therefore, the investor receives a co-ownership share, which is in
most cases also registered in the land register. The investor does not receive a fixed interest
rate, he only participates in the rental incomes of the building in the extent of his co-ownership
share. The significant advantage over classic property investment (buying a flat or a total
building) is that the risk of damage caused by vacancy, depreciations, vis major, etc. splits
according to the co-owners consortium agreement. Although the build-owner model is very old,

there are only a few Crowdfunding platforms, which offer this model.

1.4.2 Renewable Crowdfunding in Austria

Over the last years, in the renewable sector project developers have been using
Crowdfunding to finance their projects as well. Meanwhile, some Crowdfunding platforms

specialising in projects in the renewable sector have been established.

Most projects in the renewable sector concern renewable energy and therefore these
projects primarily aim at financing power plants by Crowdfunding. As the development and
realisation of such projects is very costly, the projects are only partly financed by

Crowdfunding. Most of this projects use the lending or the equity model.

Beyond that, projects are also often financed with the support of local citizens through so-
called participation models or -projects (“citizen  participation model” -
Biirgerbeteiligungsmodell). This model provides the investor either with a participation in the
generated energy, or the investor obtains a share in a cooperative, which also enables him to

participate directly from the project.
1.5 International approach

Only a few projects offered on Austrian Crowdfunding platforms come from abroad. Most
of these projects are from Germany or other neighbouring countries. Only in the donation-
based Crowdfunding sector there is a larger number of projects from abroad, especially from

developing countries.

Also in regard to Crowdfunding platforms there are only few international market
participants who operate in Austria from abroad. This may be due to the strict legal
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requirements, which the platform operators have to meet, ore because of the projects provided

on the platform.

2 Recent developments regarding Crowdfunding regulation in Austria

As a consequence of the increasing number of different Crowdfunding projects and
platforms, the legal uncertainties in this context and a lack of consumer protection in some
areas, there was a need for legislative actions in order to define rules based on which

Crowdfunding projects may be started in Austria.

Therefore the Alternative Financing Act (AltFG) was implemented in Austria in 2015. In
this context, changes in other laws were necessary as well, especially in the Capital Market
Act (KMG) and the Federal Law on the Supervision of Securities (WAG 2007).

Overview: Alternative Financing Act

The Alternative Financing Act entered into force on 1 September 2015 and rules the
admissibility of financing with alternative financial instruments. The Alternative Financing

Act addresses natural and legal persons who are

e operating a company which matches to the criteria for small or midsized companies
according to the advice 2003/361/EG,

* raise capital directly for their operational activity by issuing alternative financing

products and

* make a public offer according to the Capital Market Act to more than 150

individuals.

The Alternative Financing Act does not apply to companies which have a licence according
to the Federal Law on Banking, the Capital Market Act, the Federal Law on the Supervision
of Securities, the Federal Law on Alternative Investment Fund Managers (Alternative
Investmentfonds Manager-Gesetz — AIFMG), the Payment Services Act (Zahlungsdienstegesetz
—ZaDi@G), the Insurance Supervision Act (Versicherungsaufsichtsgesetz— VAG) or the E-Money
Act 2010 (E-Geldgesetz 2010)

The material scope of the Alternative Financing Act covers stocks, bonds, shares in
corporations and cooperatives, participation rights, silent partnerships and subordinated
loans. Except for issuing bonds, the products do not provide the investor with an absolute
recovery-right (unbedingter Riickzahlungsanspruch), which means that the investor may not
claim the amount paid up, especially not in cases of deterioration of the company’s economic
situation. Therefore, the contracts closed between the issuing company and the investors have

to contain a subordination clause.

Although the investment may not grant an absolute recovery-right for the investor, the
regional court of Graz (Landesgericht Graz) judged that a subordination clause in a contract
between the company and the investor is grossly disadvantageous and therefore not

applicable. It was argued that the investor shall bear the full economic risk of the investment
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without participating in the success of the company. As the decision is not legally binding yet,
it remains to be seen how this decision affects existing investment contracts and the future
development of the lending based Crowdfunding sector. As a result some companies already

switched to profit-participating subordinated loans (partiarische Nachrangdarlehen)

3 Current Regulation of Crowdfunding in Austria

Depending on which model is used for Crowdfunding, the required capital amount and the
intended amount of investors, there will be differences regarding the necessary licences. The
Alternative Financing Act contains explicit exceptions to the general licence requirements and
moreover provides rules to ensure consumer protection without falling under the strict regime

of other relevant regulations.
3.1 Alternative Financing Act

The intention of the legislator when creating the Alternative Financing Act was to simplify
Crowdfunding and provide clear rules on the conditions for financing projects by
Crowdfunding and for operating a Crowdfunding platform.

Until the Alternative Financing Act was implemented, one of the main obstacles for
Crowdfunding has been the cap of the funding volume for each project at EUR 250.000 as an
exceeding sum would have caused the application of the prospectus regulation under the
Capital Market Act (KMG). The main intention was to enable companies to provide projects

with a bigger funding volume without causing a lack of consumer protection.

3.1.1 General requirements for issuing alternative finance products

Companies may issue alternative finance products if

e the total amount of the publicly offered alternative finance products does not
exceed EUR 1.5 million and

¢ the amount which is issued to a single person within twelve months does not exceed
EUR 5.000, unless the relevant investor is a professional investor according to § 2
(1) Figure 33 of the Alternative Investment Fund Manager Act or a legal person as

long as he is not a consumer according to the Consumer Protection Act.

The maximum of EUR 5.000 issued to one single person within twelve months must not
be exceeded by a clause which allows the investor to make a new investment after twelve
months, when the total invested amount exceeds EUR 5.000.

Beyond the aforementioned exception regarding professional investors and legal persons,
an amount exceeding EUR 5.000 may be issued to one single person if the investor (i) informs
the issuer that the investment does not exceed twice of his monthly net-income calculated over
the last twelve months or (ii) if he informs the issuer that the investment does not exceed 10

% of his financial assets.
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3.1.2 Abolition of the obligation to publish a prospectus for investment volumes
under EUR 1.5 million

As already mentioned above, until the implementation of the Alternative Financing Act,
Crowdfunding projects with an investment volume exceeding EUR 250.000 had to publish a

prospectus according to the Capital Market Act. As drawing up a prospectus is very expensive,

Crowdfunding became very unattractive for many projects.

Since the implementation of the Alternative Financing Act, investment volumes under
EUR 1.5 million do not require a prospectus according to the Capital Market Act. Instead of
the prospectus, the company has to disclose the relevant information on the issued product
according to the Alternative Financing Information Regulation (Alternativfinanzierungs-
Informationsverordnung — AltF-InfoV) and publish it to the federal minister for science and
research. According to the Alternative Financing Information Regulation the company has to
publish an information sheet containing relevant information (i) regarding the company, (i1)
on the issued product (ii1) regarding the use of the invested amount (iv) on the risk factors

which come along with the investment.

In addition to this information sheet companies are obliged to publish a simplified
prospectus according to the Capital Market Act if the total amount of bonds or stocks issued
by a company in the European Union within twelve months exceeds the volume of EUR
250.000 according to the Capital Market Act.

3.1.3 Obligation to publish a simplified prospectus for investment volumes
between EUR 1.5 million and EUR 5 million
If the investment volume is between EUR 1.5 million and EUR 5 million the company is

also obliged to publish a simplified prospectus which is much cheaper than a full prospectus.

3.2 Licence under the Federal Law on Banking and the Federal Law on the

Supervision of Securities

3.2.1 Equity model

The Federal Law on the Supervision of Securities involves regulations on investment
services (Wertpapierdienstleistungen), noncore investment services (Nebendienstleistungen),
financial instruments (Finanzinstrumente) and assessments (Veranlagungen). As to
Crowdfunding models, especially the linguistic terms of financial instruments and

assessments are important:

* financial instruments, amongst others, are shares in transferable securities and
instruments (e.g. stocks, certificates, loans);

* assessments are, amongst others, uncertified property rights, which serve as a
direct or indirect investment for several investors, who bear the risk either alone
or together with the issuer, ensuring that investors do not manage the property

rights (e.g. uncertified holdings, limited partner participation, closed funds).
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The Federal Law on the Supervision of Securities contains organizational requirements
as well as good conduct rules, whereby the latter can apply either directly or indirectly (which
means applicability to services, which in general do not fall under the regime of the Federal
Law on the Supervision of Securities). For any services, which fall under the regime of the
Federal Law on the Supervision of Securities, the Financial Market Authority is the
competent controlling institution, whereas the Trade Office (Gewerbebehérde) is the
competent authority for any services, which fall indirectly under the regime of the Federal
Law on the Supervision of Securities (e.g. for commercial property consultants that solely

convey assessments).

According to the Federal Law on the Supervision of Securities, the commercial provision

of the following investment services requires a licence of the Financial Market Authority:

* investment advisory in relation to financial instruments;

¢ portfolio management by managing portfolios for individual customers with a
discretion under a power of attorney of the customer, as far as the customer

portfolio contains one or more financial instruments;

¢ reception and transmission of orders in relation to subjects of one or more financial

instruments;

e operating a multilateral trading facility.

Hence, the above-mentioned services can only be provided if either a discrete licence of the
Financial Market Authority exists or one cooperates with a securities company or a credit

institution as an auxiliary person.
3.2.1.1 Protection of investors

The Federal Law on the Supervision of Securities contains provisions regarding the
protection of investors. In order to avoid any liability of the operator of a Crowdfunding
platform for the investors’ possible losses, it should be considered not to raise investors’ false
expectations. Services of the operator of a Crowdfunding platform should be restricted to the

reception and transmission of orders of customers (execution-only-orders).
3.2.1.2 Other investment services

The right to provide other investment services and ancillary services apart from those
mentioned above, such as noncore investment services, financial instruments and
assessments by companies established in Austria’s national territory is governed by the
Federal Law on Banking. The latter rules the business of credit institutions and financial

institutions, which in principle requires a licence of the Financial Market Authority.

Also the commercial assignment of credits and financing is subject to the Federal Law on
Banking, whereas commercial investment advisory is subject to the Trade Law
(Gewerbeordnung — GewOQ) and also comprises the procurement of participations, loans and

investments. Such activities have to be separated from so-called loro-emissions
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(Loroemissionsgeschdift), i.e. the participation in underwriting third-party issues, which are

reserved to credit institutions.
3.2.1.3 Summary

In the case of investment services, noncore investment services, or financial instruments
or assessments, the Federal Law on the Supervision of Securities might apply and therefore
a licence of the Financial Market Authority may be required. If other investment services and
ancillary services than those covered by the Federal Law on the Supervision of Securities are
provided, the Federal Law on Banking applies. As already mentioned above, the Alternative
Investment Act does not apply to companies which have to obtain a licence under the Federal
Law on the Supervision of Securities or the Federal Law on Banking and therefore these
companies will have to draw up a prospectus according to the rules of the Capital Market Act.

3.2.1.4 Lending model

As already mentioned under above, the Financial Market Authority determined that
commercial collection of loans on the basis of standardised loan agreements by companies
using such loans for financing their on-going business and paying these loans back with
interest after a definite period, falls within the scope of § 1 (1) Figure 1 of the Federal Law on
Banking. Thus, it is regarded within the commercial acceptance as a fund from other parties
for the purpose of administration or as deposits (deposit business; Einlagengeschdft), a
business reserved to credit institutions and requiring a licence from the Financial Market
Authority (FMA  UB0001.200/0017-BUG  2012). The  Constitutional  Court
(Verfassungsgerichtshof — VfGH) refused to handle a complaint against the aforementioned
decision (B 54/13-11) and assigned it to the Highest Administrative Court
(Verwaltungsgerichtshof), which confirmed the decision of the Financial Market Authority.

By contrast, the emission of loans or subordinated loans does not constitute an assessment

in the sense of the Federal Law on the supervision of securities.

3.2.2 Donations or rewards model

Depending on the structure in detail, there are good reasons to state that these kinds of
investments do not qualify as assessment products (Veranlagungen) and therefore should usually
not fall under the jurisdiction of the Federal Law on Banking.

3.3 Licence under the Payment Services Law

A transfer of funds between investors and the operator of a Crowdfunding platform can
constitute payment services (Zahlungsdienste) in the sense of the Payment Services Act
(ZaDiG). Such a transfer of funds occurs if the investors pay their investment amounts to the
operator of the Crowdfunding platform, who passes the funds on to an entrepreneur. The
Payment Services Act provides for various legal institutes, which are excluded from the
applicability of this law; this applies, amongst others, to commercial agents (Handelsagenten).
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Under various circumstances, especially provided that the operator of a Crowdfunding
platform has the authorisation to negotiate, or negotiate contracts on behalf of the funder and
the fund seeker, the operator of a Crowdfunding platform may be regarded as a commercial
agent. Alternatively — in order to avoid licencing requirements — the operator of a
Crowdfunding platform could use an external provider or partner for processing payments

instead of acting as an intermediary himself.

3.4 Prospectus requirement

3.4.1 General Rule

Companies which are issuing security papers (Wertpapiere) or investment products
(Veranlagungen) to investors by means of a public offer can be subject to the prospectus
requirement, namely a requirement to publish a prospectus approved by the Financial Market
Authority. Publishing a prospectus according to the Capital Market Act is only necessary if
the privileges regarding the prospectus according to the Alternative Financing Act do not
apply. For most Crowdfunding projects the Alternative Financing Act applies and therefore

no prospectus is required.

The legal basis for publicly offering security papers or investment products for sale is the
Capital Market Act. In addition, EU Regulation Nr. 809/2004, as amended, establishes the
legal framework for drawing up prospectuses for investments. If the prospectus includes
securities for admission to the stock exchange, the Stock Exchange Act (Borsegesetz — BorseG)
applies as well. The prospectus requirements in accordance with the Capital Market Act are
only applicable if the Alternative Financing Act does not apply. This may be the case if (i) the
issuing company has a licence according to the Federal law on Banking, the Capital Market
Act, the Federal Law on the Supervision of Securities, the Federal Law on Alternative
Investment Fund Managers the Payment Services Act, the Insurance Supervision Act or the
E-Money Act 2010 or (i1) does not match the criteria set forth in the Alternative Financing act

(e.g. total Investment amount over EUR 1.5 million).

A “public offer” according to the Capital Market Act is a notification to the public in any
form and distributed in any way, which contains sufficient information on the conditions for
the offer, allowing an investor to decide whether to buy or subscribe to the securities or
investments, or not. The operator of a Crowdfunding platform is usually not subject to such a
prospectus requirement, as long as he is not responsible for the "public offer". However, if the
operator of a Crowdfunding platform merchandises the Crowdfunding project on a website

and thereby makes a public offer, a prospectus might have to be published.

Depending on their structure, subordinated loans do generally not constitute assessments
under the Capital Market Act and therefore no prospectus is required. The same should apply
to investments of individuals providing money to a company or a project for benevolent reasons

or for a non-monetary reward (donations or rewards model).
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3.4.2 Exceptions of the prospectus requirement

In addition to the aforementioned exceptions from the prospectus requirement according
to the Alternative Financing Act, the general prospectus requirement does not apply in
exceptional cases exhaustively named in § 3 of the Capital Market Act, amongst others, for
offering security papers or investment products in the European Union for a total

consideration of less than EUR 250.000, calculated over a period of twelve months.

Moreover, the general prospectus requirement does not apply on offers directed at less
than 150 natural or legal persons per member state of the European Economic Area, if such
persons are not qualified investors. In general, if Crowdfunding projects are available (e.g.

advertised) online, a public offer to more than only 150 natural or legal persons is at hand.
3.5 Additional regulations

Other common regulations, to which the operator of a Crowdfunding platform may be

subject include:

¢ the Industrial Code (GewO);
* the Law on the Supervision of Securities (WAG 2007);
* the Consumer Credit Regulation (Verbraucherkreditgesetz — VKrG);

* the Consumer Protection Act (Konsumentenschutzgesetz — KSchG).

3.6 Regulations on Crowdfunding platforms under the Alternative Financing
Act

Apart from information requirements and the general requirements under which
alternative investment products can be issued, the Alternative Financing Act contains
requirements for the operators of internet platforms. The term “internet platform” is defined
as a website on which alternative finance products are arranged between the issuing company
and the investor. The company seeking funding is defined as “issuer” (“Anbieter”) in the
Alternative Financing Act, which may in some cases be misleading, especially in context with

subordinated loans, which are also ruled by the Alternative Financing Act.

If the internet platform provides the investor with investment products, the Crowdfunding
platform needs to obtain a permission according to § 94 Figure 75 of the Austrian Industrial
Code (GewO), meaning that the operator of the Crowdfunding platform needs an authorisation
to provide the business of commercial investment consulting (gewerbliche
Vermogensberatung). If the internet platform provides the investor with alternative finance
products according to § 1 (6) of the Federal Law on the Supervision of Securities (e.g. stocks
and shares in alternative investment funds), he needs a licence according to § 4 (1) of the
Federal Law on the Supervision of Securities, meaning that he is allowed to act as a securities

services provider (Wertpapierdienstleistungsunternehmen).

According to § 4 of the Alternative Financing Act operators of internet platforms that

provide alternative finance products have to
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¢ adhere to the rules on money laundering and the financing of terrorism according
to §§ 365m to 365z of the Austrian Industrial Code;

e verify the identities of the companies which offer their alternative financing
products on the internet platform and the customers which make investments

using the internet platform

Beyond that, operators of internet platforms offering alternative financing products are
obliged to disclose information according to § 5 (3) of the Alternative Financing Act to the

visitors, in particular:

¢ information regarding the operator of the internet platform (name, legal form,
registered office, information regarding the managing directors, supervisory board
and the shareholders.

¢ information concerning the criteria based on which the issuers are selected for the
platform;

¢ information regarding the type, amount and frequency of fees charged from the

issuer and/or investor, as well as
* the information sheet or the simplified prospectus,

* the annual records of the company operating the internet platform.

3.7 Regulations on Crowdfunding platforms under the AIFMD Regime in

Austria

3.7.1 Alternative Investment Fund Manager Act (AIFMG)

Austria implemented the European Alternative Investment Fund Managers Directive
(AIFMD) by the Alternative Investment Fund Manager Act (AIFMG). As the rules of the
Alternative Financing Act might not apply to each operator of a platform (e.g. as the operator
operates an alternative investment fund) in some cases the Alternative Investment Fund
Manager Act might be relevant. The Alternative Investment Fund Manager Act is heavily
based on the AIFMD and in some parts corresponds literally to the AIFMD. Yet contrary to
the AIFMD, the Alternative Investment Fund Manager Act also provides the legal possibility

to disperse alternative investment funds to private customers.

3.7.2 Definition of an alternative investment fund

The scope of the AIFMD is broad: it aims at the managers of alternative investment funds
(AIFM). The AIFMD is applicable when either the alternative investment fund is authorised
pursuant to relevant national law in a member state or has its registered office or head office
in a member state and/or the manager of an alternative investment fund (AIF) has its

registered office in the European Union.

Due to the broad scope of the AIFMD, it is crucial to the impact of the national AIFMD
regulations on Crowdfunding whether any of the participants qualify as an alternative

investment fund or an alternative investment fund manager, or not. As defined in the
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Alternative Investment Fund Manager Act, an alternative investment fund is any organ for a

collective investment undertaking which,

¢ on the basis of a stipulated portfolio strategy

e raises capital from a number of investors,

* with a view to investing it in accordance with a defined investment policy
e for the benefit of these investors

¢ aslong as the money collected does not directly serve for operational activities.

However, any organ that requires a permit under the Directive 2009/65/EC (UCITS), is

excluded from the definition of an alternative investment fund.

In its explanatory remarks regarding the Alternative Investment Fund Manager Act, in
respect of the term of an alternative investment fund, the Austrian legislator refers widely to
the directive 2011/61/EC and § 4 thereof. Hence, the definitions of alternative investment
funds made by European entities should be taken into account when talking about the term

of an alternative investment fund.

With regard to the requirement that the money collected does not directly serve for
operational activities, the KEuropean Securities and Markets Authority (ESMA) in its
consultation paper on “Guidelines on key concepts of the AIFMD” published on 19tk 2012,
(“ESMA Consultation Paper”) considers that "an ordinary company with general commercial

purpose should not be considered a collective investment undertaking".

In its brochure “Frequently asked questions regarding the applicability of the Alternative
Investment Fund Manager Act” as of 30th July, 2013, the Financial Market Authority clarifies
that the question, whether an organ is to be classified as an AIF, must be examined on an
individual basis in any case, having regard to the structural and content factors and not the
pure form of an organ. Moreover, the Financial Market Authority refers to the “Final Report
— Guidelines on key concepts of the AIFMD?” of the European Securities and Markets Authority
as of 24th May 2013.

3.7.3 Company seeking funding

As stated above, the Alternative Investment Fund Manager Act does not apply if the
money collected does directly serve for operational activities. In general, a classification of

alternative investment funds can be made according to the following criteria:

¢ The main business purpose of alternative investment funds should not be directed
towards the purchase/sale or supply of goods or services that are not part of the
financial services sector. In the case of such an operational main business purpose
(commercial or industrial purpose), an alternative investment fund can be

excluded as a principle.
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¢ The collection of actual capital includes cash transfers as well as fixed financial
commitments to the investor (“commitment”). The process of collecting does not

need to happen constantly, but can also take place as a one-time process.

¢ The acquisition of shares must be open to a wide range of investors, but it is
sufficient if only one investor actually invests. This excludes vehicles that, due to
legal regulations or articles of association (fund regulations), are only open to one

investor.

¢ The investment strategy must be defined and is binding for the manager; the
transfer of investment decisions to a third party can be possible. In contrast to
conventional mutual funds, the investment strategy does not have to be aligned

with the aspect of risk spreading.

Companies seeking funding by means of a Crowdfunding platform can only be operating

companies outside the financial sector if

* their business strategy is simply the commercial success of their business,

e they do not intend to follow any defined investment policy, but want to finance
their on-going day-to-day business, and
¢ they operate the facility, the production or the project themselves within their day-

to-day business.

In general, a typical start-up or developing company seeking funding for its general
commercial business by means of a Crowdfunding platform meets these requirements, so that
those companies should usually fall beyond the scope of the Alternative Investment Fund
Manager Act.

As there are no consistent European guidelines regarding the term of an alternative
investment fund, the Financial Market Authority acclaims that, if it is in the legal interests
of a party, it is possible to obtain a notice of assessment (Feststellungsbescheid) by the
Financial Market Authority to determine whether an operating company is an alternative
investment fund or not. The rationale for a legal interest as mentioned before could be that
otherwise there is an elevated risk of violating punitive regulations. If the desired
determination has been to be not classified as an alternative investment fund, it is incumbent

upon the party to prove the relevant evidence and to document it.

Finally, it has to be noted that alternative investment funds are facilitated when the assets
acquired through leverage do not exceed a total of EUR 100 million or total assets do not
exceed EUR 500 million (“de minimis-barrier”). Although such alternative investment funds
must be registered with the competent authority, the other conditions regarding licencing do
not apply to funds, which are below this amount’s specified limits.
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3.7.4 Project company seeking funding
3.7.4.1 Equity model

Although neither the Alternative Investment Fund Manager Act, nor the explanatory
notes hereto, nor the Financial Market Authority or courts have dealt with this question, we
assume that, following the notion of the German BaFin relating to the comparable German
law, companies cannot qualify as operating companies if they are established as a “project

company” to finance a single project and do not operate the facility or production themselves.

Accordingly, it cannot be excluded that this kind of “project company” might constitute an
AIF within the meaning of the Alternative Investment Fund Manager Act, if it seeks funding
in return for a share in the profits or revenue generated by the project.

3.7.4.2 Lending model

A subordinated loan (“Nachrangdarlehen”) should generally be capable of being structured
as a non-AlF investment, provided that the investor does not share liability for any losses.
However, this issue has not been dealt with by the Alternative Investment Fund Manager

Act, nor the explanatory notes hereto, nor the Financial Market Authority or courts.
3.7.4.3 Donations or rewards model

Some of the project companies do not offer any kind of revenue, but instead return non-
financial rewards. Although neither the Alternative Investment Fund Manager Act, nor the
explanatory notes hereto, nor the Financial Market Authority or courts have dealt with this
question, we assume that, in the latter case it can be argued that the funds are not invested
for the benefit of those investors and the funding therefore contains neither collective

investment undertaking, nor alternative investment funds.
3.7.4.4 Crowdfunding platform

As a general rule, since the operator of a Crowdfunding platform does not raise capital
from investors for his own business, it should not qualify as an alternative investment fund.
Even if the underlying investment qualifies as an alternative investment fund there are
persuasive reasons to state that the Crowdfunding platform does not "manage" this
underlying investment, but that the Crowdfunding platform merely arranges investment into
it. The manager of the alternative investment fund is typically the company seeking funding
by means of the Crowdfunding platform. To sum up, there are good reasons for a
Crowdfunding platform in general why it should not qualify as an alternative investment fund

in the sense of the Alternative Investment Fund Manager Act.
3.8 Conclusion

In conclusion, Crowdfunding is regulated extensively in Austria: pursuant to the
provisions of capital market law, under various circumstances, the operator of a Crowdfunding
platform might demand a licence according to the Federal Law on Banking or the Federal Law

on the Supervision of Securities.
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Moreover, for entrepreneurs issuing security papers or investment products to investors
by the means of a public offer a prospectus is required, unless the Alternative Financing Act
or other exemption clauses are applicable in the individual cases. The application of the
Alternative Investment Fund Manager Act to companies seeking funds by means of
Crowdfunding platforms would make any attractive cost-reward ratio impossible. Yet, the
Alternative Investment Fund Manager Act is not applicable if the money collected serves

directly for operational activities, which, in several cases, can benefit Crowdfunding operators
alike.

In consideration of the strict rules of Austrian capital market, Crowdfunding should be
more liberalised. Implementing the Alternative Financing Act was the initial step into the
right direction and should be the base for further legal development in this sector. However

currently there are no legislative proposals to be implemented in the near future.

4 Regulatory barriers for Crowdfunding crossing borders

Regulatory barriers for cross-border Crowdfunding may occur in different situations.
Therefore it has to be clarified whether Austrian law is applicable to Crowdfunding platforms,
to companies and in regard to consumer protection to the investors. In summary, the following

constellations are possible where regulatory barriers might occur.
Inbound, when

e foreign Crowdfunding platforms address Austrian investors;
e foreign Crowdfunding platforms address Austrian companies.
¢ QOutbound, when
¢ Austrian Crowdfunding platforms address foreign (EU) investors
¢ Austrian Crowdfunding platforms address foreign companies/projects.
As there are no guidelines from the Financial Market Authority nor any supreme court

decision, cross-border Crowdfunding implicates legal uncertainty which is caused by

widespread regulations that affect international Crowdfunding projects and platforms.
4.1 Applicable law

The application of Austrian law in most cases depends whether there is a public offer
according to the Capital Market Act. Therefore, Austrian jurisdiction also follows a marketing

focused approach.

The public offer is defined as “any communication to the general public in any form
whatsoever that: contains adequate information on the terms and conditions of an offering (or
an invitation to subscribe) for securities or an investment, and on the securities or investment
themselves; and gives potential investors a basis on which to reach an informed decision on

the purchase or subscription to securities or the investment.”
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Offering a financial instrument may only be qualified as public offer according to the
Capital Market Act if it 1is (possibly amongst others) also addressed to Austrian investors. It
does not matter from where and from which country the offer is based; moreover the Austrian
Capital Market Act may also apply to foreign companies. If financial instrument are placed
on online platforms the application of the Austrian Capital Market Act depends on whether
Austrian investors should be addressed by the offer, or not.

The main criteria for assessing whether there is a public offer according to the Capital
Market Act is the language used in the offer, the information on contact persons, paying
agencies and tax rules. A disclaimer that informs the investor that single markets are
excluded from the offer, constitutes another indication of not addressing people in these

markets, and thus, that there is no public offer according to the Capital Market Act.

To sum up, it can be said, that Austrian legislation may be applicable to various cross-
border matters. Even though legislation is quite similar as in Germany, the Austrian
Financial Market Authority has not released clear guidelines yet, which provide clear rules

based on which it can be assessed if there is a public offer.

4.2 Inbound

4.2.1 Foreign Crowdfunding platforms addressing Austrian investors

As mentioned above, foreign Crowdfunding platforms enter into the Austrian market by
placing a public offer according to the Capital Market Act. If the offer addresses Austrian
investors, Austrian law might be relevant for (i) the operators of the Crowdfunding platform

and/or (i1) to the issuing companies.
4.2.1.1 Crowdfunding platform

As the Alternative Financing Act does apply if there is a public offer according to the
Capital Market Act, the licencing regulations regarding internet platform operators do also
apply for platform operators from abroad. In regard to these licencing obligations the
Alternative Financing Act does only provide regulations for “internet” platforms. As there are
no platforms in Austria, which operate without an internet platform, this fact does not have

any effect, but should be mentioned.
A. Licencing obligations for investment products

As already mentioned above, if the operator of a platform offers investment products, he
has to be entitled to provide the business of commercial investment consulting (gewerbliche
Vermogensberatung) according to § 94 Figure 75 of the Austrian Industrial Code. Since
commercial investment consulting is a regulated business, the operator of a Crowdfunding
platform needs to submit a certificate of competence to the local trade authority before
commencing the activity, meaning offering finance products via an internet platform in

Austria.
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Crowdfunding platform operators from the European Economic Area who address
Austrian investors may take action in Austria without submitting a certificate of competence
if they exercise their activities in Austria only temporary and occasionally and (i) the business
is also regulated in their home state or (ii) if the business is not regulated and has been carried

out in their home state for at least one year within the last ten years.

The foreign platform operator has to indicate the establishment of the business in Austria
to the Federal Minister of Economics and Labour by giving information on his insurance cover.
The indication needs to be renewed every year if the business is conducted only temporary

and occasionally.

Announcing the establishment of the business, the Crowdfunding platform operator has

to provide the Federal Minister of Economics and Labour with the following documents:

* an evidence of his nationality;

e an evidence that the Crowdfunding platform operator is allowed to provide the

business in his home state, including the registered office of his business;

e if the business is conducted in Austria temporary and occasionally, an evidence
that the business has been carried out in his home state for at least one year within

the last ten years;

e if the business should be conducted permanently in Austria, a certificate of

competence.

B. Licencing obligations for finance products

For distributing finance products according to § 1 (6) of the Federal Law on the Supervision
of Securities (e.g. stocks and shares in alternative investment funds), a platform operator
needs a licence according to § 4 (1) of the Federal Law on the Supervision of Securities,
meaning a licence as securities services provider (Wertpapierdienstleistungsunternehmen). In
general, the licence is granted by the financial market authority when the following conditions

are met:

¢ the Crowdfunding platform has to be organised as a corporation or cooperative;

¢ the initial capital must amount to at least EUR 50.000 and has to be at the free
disposal of the management of the Crowdfunding platform, unless the securities
services provider has a  pecuniary damage liability insurance
(Vermogensschadenhaftpflichtversicherung);

* the managing directors of the securities services provider need the necessary

reliability and adequate experience to lead such company;

* the securities services provider has to meet the conditions according to § 5 (1)
Figures 2 to 4a and 6, 7, 9, 10, 11 and 14 of the Federal Law on Banking. These
conditions contain special requirements on the organizational structure on the

company, which acts as a securities services provider.

@ Review of Crowdfunding Regulation 2017 > 39



*
* \ www.eurocrowd.org
ecn

For companies from the European Union there are special exceptions from the above-
mentioned licence obligation. According to the Regulation EU 575/2013 (Capital Requirements
Regulation, CRR) credit institutions, which have their corporate seat in the European Union,
may provide services according to Article 2 to Article 8 of the Directive EU 2013/36 regarding
investment products as far as they act through a branch in Austria or under the freedom of
providing services (Dienstleistungsfreiheit). Moreover, the licence which the CRR-credit
institution obtained in the respective member state has to cover taking action in a foreign

member state of the European Union.

If the financial services are carried out under the freedom of providing services, the
supervisory authority in the respective home member state of the CRR-credit institution has
to inform the Austrian Financial Market Authority about the performance on services and has
to provide detailed information on the particular services which will be provided in Austria
according to the attachment of the Directive EU 2013/36.

If the financial services should be carried out through a branch, the supervisory authority
in the respective home member state of the CRR-credit institution has to inform the Austrian
Financial Market Authority and has to provide detailed information on the CRR-credit
institution. At least two months after the information was provided by the supervisory
authority in the respective home member state to the Financial Market Authority, the

company is allowed to provide services through the branch.
4.2.1.2 Company
A. Prospectus requirement

Companies seeking funding listed on foreign Crowdfunding platforms and addressing
Austrian investors may be affected by the Austrian prospectus requirement. Placing a public
offer which is addressing investors from Austria leads to the application of the Austrian
Capital Market Act and/or the Alternative Financing Act. Depending on whether the
conditions for the application of the Alternative Financing Act are met, the company will only
have to provide the investor with an information sheet according to the Alternative Financing

Act or a simplified prospectus according to the Austrian Capital Market Act.

If the Conditions for applying the Alternative Financing Act are not met (e.g. total
Investment amount over EUR 1.5 million) the prospectus regime of the Austrian Capital
Market Act applies and therefore the company has to provide the investor with a full

prospectus which is very expensive.
B. Other regulations

Beyond the prospectus requirement or the obligation to provide an information sheet
according to the Alternative Financing Act, the company is also subject to the general rules
according to the Alternative Financing Act as already mentioned in section 3.6 of this article.
Therefore the special regulations regarding the capped maximum investment amount and the

amount issued to one single investor should be observed, otherwise further licence obligations
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according to the Austrian Banking Act, the Federal Law on the Supervision of Securities, the
Alternative Investment Fund Manager Act or the Capital Market Act may apply as already

described in detail above.

4.2.2 Foreign Crowdfunding platforms addressing Austrian companies

Also if foreign Crowdfunding platforms approach Austrian companies, Austrian law may

apply in two different situations:

¢ to the Crowdfunding platform, which may be subject to licence obligation and

information obligations;

e to the Austrian company seeking funding, which might be subject to prospectus

and information requirements.

4.2.2.1 Crowdfunding platform
A. Licencing obligations

As the Alternative Financing Act is only applicable if there is a public offer according to
the Capital Market Act, which addresses Austrian investors, the licence obligations provided
by the Alternative Financing Act do not apply to foreign platform providers. Only if the foreign
Crowdfunding platform hosts projects from Austrian companies and addresses Austrian
investors, the Alternative Financing Act would be applicable and the platform needs a licence

as already described.

Beyond the licencing obligations, which are directly provided in the Alternative Financing
Act, the Crowdfunding platform may be subject to licencing provisions according to the
Federal Law on the Supervision of Securities for providing securities services. But as the
services are not provided in Austria, meaning that it is not addressed to Austrian individuals,

it 1is not applicable.

The same applies for any licencing obligations according to the Alternative Investment
Fund Manager Act. As the Alternative Investment Fund Manager Act addresses alternative
investment fund managers, the licencing requirements depend on the registered office of the

alternative investment fund manager, meaning the operator of the Crowdfunding platform.
B. Information obligations and other regulations

Information Obligations are also determined in the respective regulations such as in the
Alternative Financing Act, the Federal Law on the Supervision of Securities, and the
Alternative Investment Fund Manager Act. These obligations do not apply in case a foreign
Crowdfunding platform addresses Austrian companies either, because the applicability of this

regulations depends on whether Austrian investors are approached, or not.

In fact, the extensive regulations provided by the Federal Law on the Supervision of
Securities do only apply to legal entities as defined in § 15 of the Federal Law on the

Supervision of Securities. Therefore, only Austrian investment firms and Austrian securities
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services providers are subject to those regulations. Foreign investment firms and credit
institutions only fall within the compliance regulations of the Federal Law on the Supervision
of Securities if they act through a branch in Austria and therefore address their services to

Austrian investors.
4.2.2.2 Company
A. Prospectus requirement

According to § 2 of the Capital Market Act the prospectus requirement is only applicable
if the company makes a public offer. As already mentioned, a public offer according to the
Capital Market Act presupposes that it addresses Austrian investors. If the Crowdfunding
platform does only address its services to companies seeking funding, but not to investors in
Austria, the prospectus requirement is not applicable if the Austrian companies act on foreign

Crowdfunding platforms.

In addition to the Capital Market Act, the Alternative Financing Act provides information
obligations to investors. As well. In particular, companies have to provide the investor with
an information sheet instead of a full prospectus if the requirements of the Alternative
Financing Act are met respecting the issued product. Also the Alternative Financing Act is
only applicable if there is a public offer. Regarding the definition of a Public offer, the
Alternative Financing Act refers to the Capital Market Act and therefore a Public offer does
only exist if it is addressed to Austrian investors, which is why alternative financing products
from Austrian companies issued by foreign Crowdfunding platforms and excluding Austrian
investors are not subject to the information obligations according to the Alternative Financing
Act.

4.3 Outbound

The outbound situation means that an Austrian Crowdfunding platform enters foreign
(European) markets and therefore investors from foreign countries should be approached. Two

situations may occur:

¢ Austrian Crowdfunding platforms approach foreign (EU) investors or

e Austrian Crowdfunding platforms approach Austrian investors and host a

company/project from another EU member state on its platform

4.3.1 Austrian Crowdfunding platforms approaching foreign (EU) investors

If an Austrian Crowdfunding platform enters foreign European markets at least one of the
main persons has a very close connection to Austria (e.g. an Austrian Crowdfunding platform
is hosting a project in which only German investors may participate).

Also within the outbound situation the application of Austrian regulations mainly depend
on whether Austrian investors are approached by the project and the Crowdfunding platform.
The main criteria to assume if Austrian investors should be addressed, is the use of the

German language. This leads to difficult delimitation problems between approaching Austrian
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or German investors. Therefore other criteria have to be considered such as the legal system
according to which the Crowdfunding platform or the company addresses investors. Moreover,
a disclaimer, which excludes single markets from the application of the offer, may be an

indication of the approach of Austrian investors by the Crowdfunding platform.
4.3.1.1 Crowdfunding platform
A. Licencing obligations

As already described above, Austrian investors are not approached by the public offer and
therefore the Alternative Financing Act and the licencing obligations contained therein are

not applicable to the Crowdfunding platform.

The application of the licencing obligations according to the Federal Law on the
Supervision of Securities depends on whether the services of the Crowdfunding platform are
provided in Austria. Since Austrian investors should not be approached in the above

mentioned situation this licencing obligation does not come into effect either.

Only if the Crowdfunding platforms manages an Alternative Investment Fund, it might
be licenced according to § 5 of the Alternative Investment Fund Managers Act. As
Crowdfunding platforms do not offer alternative investment funds, this licencing obligation is
negligible.

B. Information obligations and other regulations

As the Alternative Financing Act does not apply, the information obligations and also
other obligations provided therein do not come into effect.

Moreover, as Crowdfunding platforms needs no licencing under the Federal Law on the
Supervision of Securities, Austrian Crowdfunding platforms which do not provide services in
Austria are not covered by the definition of a legal entity according to § 15 of the Federal Law
on the Supervision of Securities and thus they are not subject to the extensive regulatory

provisions.
4.3.1.2 Company
A. Prospectus requirement

As far as no Austrian investors are approached by the Crowdfunding platform, again
neither the prospectus requirement according to the Capital Market Act, nor the information
obligations (information sheet) according to the Alternative Financing Act are applicable in

the situation of an Austrian Crowdfunding platform offering products to foreign investors.

Austrian Crowdfunding platforms approaching Austrian investors and present a

company/project from another EU member state on the platform

In this situation an Austrian Crowdfunding platform offers an investment from abroad
(e.g. Crowdfunding project from Germany) to Austrian individuals. The main condition for the

application of several Austrian regulations is again that the Crowdfunding platform provides
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a public offer according to the Capital Market Act and thus, that Austrian individuals are
addressed. As already mentioned, the language used and the respective legal system are the
most important indicators to assume whether Austrian investors should be approached by an

offer.
4.3.1.3 Crowdfunding platform
A. Licencing requirements

If the respective project matches the criteria for applying the Alternative Financing Act,
the licencing requirements therein have to be met. In particular the Alternative Financing
Act refers to the requirements set forth in the Austrian Industrial Code and the Federal Law
on the Supervision of Securities. Therefore, if investment products are offered, the
Crowdfunding platform needs to obtain a permission according to § 94 Figure 75 of the
Austrian Industrial Code, meaning that the operator has to be entitled to provide the business

of commercial investment consulting.

If the Crowdfunding platform provides the investor with alternative finance products, a
licence to run the business of a securities services provider according to the Federal Law on

the Supervision of Securities has to be obtained as well.

Beyond the regime of the Alternative Financing Act, the platform also needs to be licenced
for providing the business of commercial investment consulting or securities services provider.
Moreover, if the Crowdfunding platform offers an investment, which is an alternative
investment fund according to the Alternative Investment Fund Manager Act, the

Crowdfunding platform will also need to be licenced as alternative investment fund manager.
B. Other financial regulations

As the Crowdfunding platform needs licencing at least under the Austrian Industrial Code
or the Federal Law on the Supervision of Securities, the extensive information obligations

nominated in these regulations need to be met.

Especially the information obligations, which are provided within the Federal Law on the
Supervision of Securities, are very comprehensive. A Crowdfunding platform has to meet
these obligations if it provides alternative finance products and has a licence as securities
services provider. Beyond information obligations the Federal Law on the Supervision of
Securities includes other provisions such as the obligation to implement a risk-management
or to conduct adequacy investigations, as well as general organisational requirements (e.g.

required recordings).

To summarise, as far as licencing requirements as well as other financial regulations are
concerned, Austrian law is fully applicable if an Austrian Crowdfunding platform approaches
Austrian investors and presents a company/project from another EU member state on its

platform.
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4.3.1.4 Company
A. Prospectus requirement

As in the above-mentioned situation, in most cases Austrian investors are addressed and
the conditions for a public offer according to the Capital Market Act are met. The Alternative
Financing Act refers to the definition of the public offer in the Capital Market Act and

therefore it is also applicable if the product can be qualified as alternative financing product.

If the respective product meets the requirements provided in the Alternative Financing
Act, no prospectus according to the Capital Market Act needs to be published. Only in case
that the company issues bonds or stocks and the total amount within twelve months exceeds
the volume of EUR 250.000, a simplified prospectus needs to be published. Instead of the
prospectus according to Capital Market Act the company has to publish an information sheet
pursuant to the Austrian Alternative Financing Information Regulation containing relevant
information (i) regarding the company, (ii) on the issued product (ii1) regarding the use of the

invested amount (iv) on the risk factors which come along with the investment.

If the product cannot be subsumed under the Alternative Financing Act (e.g. total
investment amounts over EUR 1.5 million) the company has to publish a prospectus, which is
approved by the Financial Market Authority. As drawing up a prospectus is very expensive,
most products of Crowdfunding projects are adjusted so that they fall within the scope of the
Alternative Financing Act.

B. Other financial regulations

Beyond the prospectus regulation, companies may also be subject to information
obligations according to the Federal Law on the Supervision of Securities, as the company will
have to provide information regarding the product to the Crowdfunding platform. In this
context it should be mentioned that the company is liable for the information provided to the

Crowdfunding platform.

4.4 Impact of EU regulations

4.4.1 Prospectus requirement

In Austria the prospectus requirement is set by the Capital Market Act. The Capital
Market Act was comprehensively revised in order to fulfil the requirements according to the
European Prospectus Directive (2003/71/EG).

Beyond the required regulations regarding securities, the Capital Market Act is also
applicable to investment products. Regarding the prospectus requirement, the main difference
between securities and investment products is that the prospectus of investment products are
subject to a simplified approval procedure while the prospectus of securities has to be approved
by the Financial Market Authority.
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The application of the Capital Market Act depends on whether there is a public offer,
meaning a notification to the public in any form and distributed in any way, which contains
sufficient information on the conditions of the offer, allowing an investor to decide whether to

buy or subscribe to the securities or investments, or not.

The Capital Market Act does not apply to products, which are subject to the Alternative
Financing Act, which is why for these products no prospectus, but only an information sheet
needs to be published.

4.4.2 AIFM-Directive (AIFMD)

The Alternative Investment Fund Managers Directive (2011/61/EU) has been
implemented in Austria by the Alternative Investment Fund Managers Act, which sticks very
close to the text of the Directive. As already mentioned above, the Alternative Investment
Fund Managers Act may be applicable if companies do not operate the facility itself and the
on-going business of the respective project is not handled by the company seeking funding.
The subsumption of products under the Alternative Investment Fund Managers Directive to
products is very casuistic and varies widely within the European Union, which is the reason

why cross border distribution may be difficult.

4.4.3 Markets in Financial Instruments Directive (MiFID)

The practical significance of the MiFID is very limited in the view of Crowdfunding. In
Austria most Crowdfunding platforms offer products, which are based on profit-sharing
subordinated loans. As the MiFID is only applicable to transferable securities and since there
is no Crowdfunding platform in Austria, which offers these types of products, this ruling is

negligible.

The second Markets in Financial Instruments Directive (MiFID II) 2014/65/EU has not
been implemented in Austria yet. The first draft of the respective federal acts has already
been submitted to the national council for evaluation. Crowdfunding may be affected by
extended supervisory rights for the Financial Market Authority, stricter limitations in regard

of commissions and further information obligations.

4.4.4 Payment Services Directive (PSD)

The Payment Services Directive (PSD, 2007/64/EG) was implemented by the Payment
Services Act (ZaDiG) in Austria. Under certain circumstances a Crowdfunding platform may
carry out remittance services according to the Payment Services Act and therefore it needs to

apply for a licence.

Such remittance services are carried out by the Crowdfunding platform if the investor
pays the investment amount to the operator of the Crowdfunding platform, who then forwards
the payment to the company. There is no jurisdiction in Austria according to which a
Crowdfunding platform may be regarded as a commercial agent. As already mentioned — in

order to avoid licencing requirements — the operator of a Crowdfunding platform could also
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use an external provider or partner for processing payments instead of acting as an

intermediary himself.

In regard to the second Payment Services Directive (PSD II, EU 2015/2366), which needs
to be implemented in Austria at least until January 2018, no legislative proposal has been

released yet. For this reason the further legal development is very uncertain.
4.5 Summary

As there is no European Crowdfunding legislation and the legislation in the finance sector
(irrespective of whether they are based on legal acts of the European Union or not) is already
very concentrated, cross border Crowdfunding will become more and more difficult in all its
types. In some cases, due to the applicability of single legal acts and rules the legal situation
remains highly unclear even on national level and additional international aspects increase
the complexity of cross-border Crowdfunding. Since the member states implement individual
regulations — which may simplify national Crowdfunding matters — international

Crowdfunding is often made more difficult.
Following legal aspects impede the development of international Crowdfunding aspects:

*  Some licences which might be needed to provide international Crowdfunding are
only issued if the Crowdfunding platform/company has its registered office or at

least a branch in Austria.

* The applicability of Austrian laws is often conditional on addressing Austrian
Individuals and therefore the scope of application is very wide. This impedes
especially inbound situations as foreign companies and Crowdfunding platforms

are subject to information and prospectus obligations.

e Unlike in other European countries (e.g. Germany) there is neither a jurisdiction
regarding Crowdfunding nor are there legal statements from the Financial Market

Authority to unresolved legal issues, which causes legal uncertainty.

¢ Dropping the prospectus requirement for Projects with a total investment amount
under EUR 1.5 million according to the Alternative Financing Act may impede
outbound cross-border Crowdfunding as (i) other countries do not have these
exception of the general prospectus requirement or (i1) they provide other benefits
which do not match with Austrian laws. Moreover, if the company is obliged to
draw up a full prospectus according to the Austrian Capital Market Act, the
prospectus has to be adopted to comply with the regulations of other member states

of the European Union, which multiplies the costs for drawing up the prospectus.

5 Lessons learned from Austrian regulation for a possible harmonised
European Crowdfunding Regulation

The implementation of the Alternative Financial Act was accompanied by an increased

consumer protection and numerous forms of relief for Crowdfunding platforms and companies,
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which are using Crowdfunding to finance their business. Nevertheless, there is still a vast

spectrum for further legal development.

5.1 Role model (“dos”™)

For developing harmonised European legislation, the following aspects may be considered

as a indicatory role model:

Abolition of the prospectus requirement for Crowdfunding projects, which do not
exceed a total Investment sum of EUR 1.5 million. The implementation of this
benefit brought legal certainty on the question of whether a prospectus according
to the Capital Market Act needs to be published and moreover lead to a financial
relief for companies as drawing up a prospectus is very expensive. Especially start-

ups often cannot afford drawing up a prospectus.

The information sheet leads to more consumer protection since the consumer does
not get such complex information as it is provided in a full prospectus in accordance
with the Capital Market Act.

By providing the opportunity for professional investors to invest in the project with
an unlimited amount (i) capital thresholds may be achieved more easily and (i1)

Crowdfunding becomes more attractive for professional investors.

5.2 Aspects that should be avoided (“don'ts”)

The financing threshold for non-professional investors is set with a total amount
of EUR 5.000 for each project per year. Although there are exceptions from this
threshold (if the investor informs the issuer that the investment does not exceed
twice of his monthly net-income calculated over the last twelve months or if he
informs the issuer that the investment does not exceed 10 % of his financial assets),

it should be increased while maintaining the aforementioned exceptions.

Companies, which have a licence according to the Federal Law on Banking, the
Capital Market Act, the Federal Law on the Supervision of Securities, the Federal
Law on Alternative Investment Fund Managers, the Payment Services Act, the
Insurance Supervision Act or the E-Money Act 2010 cannot participate from the
benefits of the Alternative Financing Act. As the Alternative Financing Act is not

applicable to those companies they may not mix different forms of financing.

6 Conclusion

Summed up, it can be stated that the national legislator made a step into the right

direction by recognising the regulatory gap, which was a consequence of the increasing

interest in Crowdfunding. This resulted in the implementation of the Alternative Financing

Act, which brings a number benefits for Crowdfunding on national level.

Also in other European countries Crowdfunding develops rapidly and the national

legislator counteracts this development with individual legislation in each member state. This
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leads to a fragmentation of the legislation on Crowdfunding in Europe and makes

international Crowdfunding very difficult even within the European Union.

From an Austrian perspective, the following European legislative measures should be

taken in order to harmonise Crowdfunding within the European Union:

standardisation of linguistic terms used within the financial market; especially

respectively Crowdfunding;

implementation of a council regulation or at least a directive, which eliminates the
prospectus requirement in all member states of the European Union and replace
this obligation with issuing a standardised information sheet equally accepted by
all member states. At least total funding amounts and thresholds for the
investment of individual persons should be harmonised in order to ensure cross-

border Crowdfunding;

clarification of which products may be provided by foreign Crowdfunding
platforms, which already have a licence for the business of securities services
providers or investment firms in their home state, under the freedom of providing

services.
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7 Summary - Crowdfunding regulation

Country Austria
Summary
Recent ¢ First national Crowdfunding regulation, the Alternative Financing Act
was implemented as of 1st September 2015.
developments
in e Situation regarding the allowance of issuing subordinated loans (not
. profit-participating) to customers remains unclear as they may provide a
Crowdfunding severe disadvantage.
regulations

* General situation regarding general licencing requirements of
Crowdfunding became clearer by implementing the Alternative
Financing Act.

Current / plann

ed Crowdfunding regulation

General

regulation

e If the Crowdfunding platform provides alternative finance products, a
licence as securities service provider according to the Federal Law on the
Supervision of Securities is mandatory.

¢ If providing investment products, a licence for providing the business of
commercial investment consulting according to Austrian Industrial Code
1s necessary.

¢ The most popular form of Crowdfunding is issuing subordinated loans,
which are usually qualified as investment products.

Prospectus

requirement

¢ No prospectus requirement for alternative financing products, which do
not exceed a total investment amount of EUR 1.5 million.

e Simplified prospectus requirement for alternative financing products
with a total investment amount between EUR 1.5 million and EUR 5
million and if bonds or stocks are issued with a total amount exceeding
EUR 250.000 per year.

e Full prospectus requirement for all other issued securities and

investment products, which are not covered by the Alternative Financing
Act.

AIFMD-

regulation

e Only applicable if the project company does not carry out the on-going
business of the facility; meaning outsourcing of operational activities.

¢ Only little practical relevance for Crowdfunding as most companies try to
avoid/bypass the application of the AIFMD regime because of its extensive
regulations and the requirement of a licence from the Financial Market
Authority.

Payment
service

regulation

¢ Forwarding money collected from investors to the company may
constitute money remittance.

¢ A licence from the Financial Market Authority may be required.

* Unclear situation whether this service may be covered by the exception
for commercial agents.

¢ Corporation with a payment service provider/bank is therefore
recommended.
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Further ¢ Consumer Credit Regulation (Verbraucherkreditgesetz — VKrG).
possible * Consumer Protection Act (Konsumentenschutzgesetz — KSchG).
requirements

Regulatory barr

iers

Inbound

Foreign Crowdfunding platform addressing Austrian investors

e  Most Austrian regulatory laws are applicable if Austrian investors are
addressed by a public offer according to the Capital Market Act.

Crowdfunding platform

¢ Alternative finance products

— Crowdfunding platforms, which have a licence as CRR-credit
institution from another EU member state do not have to apply for
an additional licence.

— If there is no licence from a member state, the Crowdfunding
platform has to apply for a licence in Austria.

¢ Investment products

— Licence for conducting the business of commercial investment
consulting in Austria is mandatory.

— If conducted only temporary and occasionally, the activity has to be
indicated to the local trade authority.

— If conducted permanently, the Crowdfunding platform needs to be
licenced under the freedom to provide services by submitting the
respective certificates of competence to the trade authority.

Foreign company / project

* Prospectus requirement according to Capital Market Act.

— General rule determines that issuing securities or investment
products requires a full prospectus according to the Capital Market
Act.

¢ Alternative Financing Act

— If the product issued is covered by the Alternative Finance Act,
drawing up a prospectus is not required.

— Investors needs to be provided with a standardised information
sheet which contains information on the product and the company.

Foreign Crowdfunding platform addressing Austrian companies /

projects

Crowdfunding platform

¢ Alternative finance products

— Licencing as securities service provider according to the Industrial
Code is not necessary since the service is not provided in Austria.

* Investment products

D0e0
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— Business of commercial investment consulting is not conducted in
Austria and therefore licencing requirements according to the
Industrial Code do not apply.

Austrian company/project

e As Austrian investors should not be approached, the prospectus
requirement as well as other obligations under the Alternative Financing
Act do not apply.

¢ A disclaimer, stating that the Austrian market is excluded from the offer
should be provided to ensure that Austrian regulatory laws are not
applicable.

Outbound

Austrian Crowdfunding platform addressing foreign investors

¢ Only foreign investors should be approached in this situation
Crowdfunding platform
e Alternative Finance products
— Licencing as securities service provider according to the Industrial
Code is not necessary since the service is not provided in Austria.
¢ Investment products

— Business of Commercial Investment Consulting is not conducted in
Austria and therefore licencing requirements according to the
Industrial Code do not apply.

Austrian company/project

¢ Asthe offer is not addressed to Austrian investors, there is no public offer
according to the Capital Market Act and therefore the prospectus
requirement according to Capital Market Act and the Alternative
Financing Act is not applicable.

e To ensure that Austrian investors are excluded from the offer, a
disclaimer 1s recommended.

Austrian Crowdfunding platform addresses foreign
companies/projects

e As the offer addresses Austrian investors, Austrian regulatory
requirements apply to their full extent.

Crowdfunding platform

¢ Alternative finance products

— Crowdfunding platforms need a licence according to the Federal
Law on the Supervision of Securities, in order to be allowed to act
as a securities services provider.

— Licence is granted by the Austrian Financial Market Authority.

* Investment products

— The business of commercial investment consulting is conducted in
Austria.

D0e0
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— Crowdfunding platforms need a licence according to the Industrial
Code.

— The operator of the platform has to meet several regulatory
requirements and he is obliged to prove his qualification before
conducting the business.

Foreign company/project

*  Prospectus requirements

— Requirements according to Capital Market Act (if applicable) and
information obligations according to the Alternative Financing Act
have to be met.

— General rule determines that issuing securities or investment
products requires a full prospectus according to the Capital Market
Act.

¢ Alternative Financing Act

— If the product issued is covered by the Alternative Finance Act,
drawing up a prospectus is not required.

— Investors needs to be provided with a standardised information
sheet which contains information on the product and the company.

Impact of EU regulation

Prospectus *  Most Crowdfunding platforms act under the regime of the Alternative
e o Financing Act; no prospectus requir.er?aent applies if the total investment
amount does not exceed EUR 1.5 million.
¢ Only minor practical relevance.
AIFM- ¢ The Alternative Investment Fund Manager Act may be applicable if
Directive project companies do not operate the facility themselves and the on-going
business of the respective project is not handled by the company seeking
funding.
¢ Crowdfunding platforms try to avoid application of the AIFMD.
* Insignificant practical relevance for Crowdfunding in Austria.
MiFID / MiFID | ¢ Only applicable to transferable securities.
I * Does not have any practical relevance for Crowdfunding in Austria.
PSD/PSDII * Activity of Crowdfunding platform may be qualified as remittance service

and therefore a licence according to Payment Services Act is required.

¢ Unclear whether Crowdfunding may be subsumed under the exception for
commercial agents.

e External payment service provider should be used to elude licencing
requirements.

D0e0
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Belgium

1 Recent developments in the market of Crowdfunding in Belgium

Over the last three years there were the following significant developments in Belgium

regarding Crowdfunding:

1.1 The Equity Model (individuals make investments in return for a share in

the profits or revenue generated by the company/project)

Early Crowdfunding in Belgium was limited by the low prospectus exemption threshold of
EUR 100.000. In addition, issues surrounding the interpretation of definitions of various
financial services and the banking monopoly further limited the potential of (equity)

Crowdfunding.

To this day pure equity Crowdfunding involving the issue of “securities” in Belgium is
limited. Only one player which is a licensed financial service firm is in a position to promote
direct equity participation. Bonds have also been offered by Platforms but in collaboration

with licensed financial institutions.

“Equity” Crowdfunding is rather organized through the issue of (subordinated) profit
participating notes (i.e., investment instruments). For the purpose of this paper, we qualify
the issue of these profit participating notes as falling within equity Crowdfunding, although

this is open to discussions.

From 2014 onwards, Crowdfunding started to get some traction in Belgium with the

increase of the prospectus exemption for Crowdfunding purposes to issues up to EUR 300.000.

Shortly thereafter, tax initiatives benefiting crowdfunders were put in place by the
government. In May 2017 already a few projects promoted by licensed Platforms had benefited
from the Crowdfunding Tax Shelter. This is the case for both Projects under the equity or the

lending model.

This said this Prospectus Exemption threshold is low compared to some other European
countries. In consequence some Platforms have developed systems of co-investment of the

crowd alongside professionals. They almost systematically issue a (simplified) prospectus.

By now the Belgian market is populated with a few Platforms (both MiFID or not MiFID
licensed) offering investments on a regular basis. Indeed, some financial institutions have put
in place their own Platforms, other financial institutions closely cooperate with existing

Platforms and even advertise Crowdfunding as an alternative to financing by the bank!

The game changer is the implementation in 2017 of a Crowdfunding Platform Act (dating
from end 2016) enabling the licensing of Crowdfunding Platforms and activating the benefits
of the Crowdfunding Tax Shelter. This act also takes (to some extent) cross border activities
into account. The FSMA has now licensed several Platforms and is (timidly) officially opening
the market to foreign Platforms.
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This said the Belgian market remains relatively modest. According to a survey by Look &
Fin, Crowdfunding for entrepreneurs (across the equity or lending model) was estimated at
EUR 11 million in 2016 in Belgium

1.2 The Lending Model (individuals lend money to a company or project in

return for repayment of the loan and interest on their investment)

One of the most active Platforms in Belgium, which has also extended its activities to
France, is a lending based Platform. There are no major hurdles to lending based
Crowdfunding, other than these deriving from the threshold of the Prospectus Act. Lending

to start-ups can now also benefit from limited tax exemptions.

Peer-to-peer lending: Until recently there was no peer-to-peer lending in Belgium. The
main hurdle is the strict banking monopoly which only authorizes credit institutions (and the
like) to collect deposits and other repayable funds from the public in Belgium. Pure peer-to-

peer lending is thus currently not possible in Belgium.

A first timid peer-to-peer initiative has been launched recently (2017). However, it is
limited to lending to the crowd by pooled investors as direct peer-to-peer lending is not
permitted. In other words, an investment vehicle is put between the lenders and the
financiers. That investment vehicle issues profit participating notes of different categories in

correlation to the risk of the underlying loans.

1.3 The Donations or Rewards Model (individuals provide money to a

company or project for benevolent reasons or for a non-monetary reward)

One of the first Crowdfunding initiatives in Europe was launched in Belgium. It was
specifically geared towards the music industry. The Donations or Rewards Models is now
widely used in Belgium to fund all kind of non-for-profit, social, creative or even personal

needs and initiatives.

There are a wide variety of Platforms offering rewards based Crowdfunding. The model is
also more and more used by companies to benefit from publicity. The beer sector, for instance,
1s an avid user of the model: a brewers’ needs for a beer tunnel was enthusiastically supported
by the crowd and a micro brewer developed its image around crowdfunded and crowd-selected

beers.

1.4 Real Estate Crowdfunding / Renewable Crowdfunding

1.4.1 Real Estate

Although there are real estate Crowdfunding initiatives in Belgium, they are not yet as
widespread as in other countries. This said with the announced entry of several French
Platforms on the Belgian market one except that this sector will gain market shares. French
Platforms looking into the Belgian market predominantly fund real estate projects. Real

estate platforms tend to use lending based Crowdfunding. French platforms tend to issue
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bonds which are tradeable securities. Recently a Belgian platform (Beebonds) has done the

same, with the assistance of financial institutions in order to fund a real estate fund.

1.4.2 RES Projects

Real estate Platforms must be seen together with RES Projects Platforms which gain in
popularity. Some new Platforms specialize in RES projects. One has recently be licensed by
the FSMA (Ecco nova) RES projects are also financed through the use of cooperative
companies which can easily issue new shares. In practice most RES projects are funded by
local citizen cooperatives which are grouped in the Rescoop network. Major utility companies
also tend to set-up cooperatives to cooperate with the crowd on specific local RES projects
(usually wind turbines). Ecopower CVBA, an upcoming licensed utility company, active both
in Flanders and Wallonia, mostly but not solely in wind turbines, is also organized as a

cooperative to allow the public to have a direct say and co-invest in RES projects.
1.5 International approach

Belgium is traditionally an open economy, although regulatory hurdles have slowed down

cross border activities of Platforms.

With the adoption of the Crowdfunding Platform Act it is anticipated that French and
Dutch Platforms will actively enter the Belgian Market. The Act regulates the access to the
Belgian market for foreign Platforms and also the conditions for a Belgian licensed Platform

to take initiatives abroad.

Other foreign US or UK Platforms have had a more discrete “appeal” in Belgium since a few years.

2 Recent developments regarding Crowdfunding regulation in
Belgium

2.1 Overview

In April 2014, the Belgian Government took a first Crowdfunding legislative initiative
which aimed at opening the Crowdfunding market (for the purpose of this article referred to
as the “Crowdfunding Act”). The main feature of that Act was to increase the threshold of the
so called “prospectus exemption”, thereby making it possible to appeal to the crowd for the
financing of projects of up to EUR 300.000 EUR and EUR 1.000 per investor without an

obligation to issue a prospectus (the “Crowdfunding Exemption”, as further defined below).

One year later, in April 2015 the government acknowledges that the absence of tax
incentives was a deterrent to Crowdfunding. The Belgian Government introduced tax

incentives specifically geared towards Crowdfunding.

The “Tax-Shelter” for Crowdfunding enacted on 10 August 2015, but entering into force
retroactively on 1 July 2015 provides for tax incentives for both equity-based and lending-

based Crowdfunding schemes (the “Crowdfunding Tax Shelter Act” as further defined below).

@ Review of Crowdfunding Regulation 2017 > 57



*
* \ www.eurocrowd.org
ecn

Finally, the Act of 18 December 2016 entering into force in February 2017 organizes a full
framework for Crowdfunding (the “Crowdfunding Platform Act” as further defined below). The
act sets-out the conditions for licensing Crowdfunding Platforms, it further defines the
alternative finance services that such Platforms can offer, it activates the Tax Shelter
introduced by the law of August 2015 and increases the thresholds of the Crowdfunding
exemption for licensed Crowdfunding Platforms in the Prospectus law to EUR 300.000 per
project and EUR 5.000 per investor (the “Crowdfunding Platform Exemption”, as further
defined below).

2.2 First Crowdfunding initiative: amended prospectus requirements, April
2014

Before May 2014, there was no specific legislation addressing Crowdfunding issues.

In March 2014, the Belgian Finance Minister announced a Crowdfunding initiative
addressing mainly, but not only, the public offering thresholds. The initiative was said to

address “both the legal burdens for promoters and investor protection”.

The Belgian Act of 25 April 2014 (which addresses various issues, amongst which
Crowdfunding) included provisions amending the Prospectus Act (hereafter, the
“Crowdfunding Act”). The Prospectus Act is an act of 16 June 2006 on public offers of
investments instruments, amended by the Act of 17 July 2013.

The Crowdfunding Act that came into force on 17 May 2014, introduces, among others, a

prospectus exemption and provide for better crowd-investor protection.

The Crowdfunding Act amended article 18 of the Prospectus Act and increased the ceiling
to benefit from the exemption from the obligation to issue a prospectus from EUR 100.000 to
EUR 300.000. To protect investors, the exemption limits the investor’s investment to a
maximum of EUR 1.000 per project, in the absence of prospectus. These two conditions are
cumulative. Additionally, all documents concerning the offer must mention the total value
offered as well as the maximum subscription amount per investor (the “Crowdfunding

Exemption”).

In addition, the Act of 25 July 2014 exempts persons or institutions carrying out
intermediation for public offerings falling within the scope of the Crowdfunding Exemption,
from the obligation pursuant to Article 56 of the Prospectus Act, to be licensed as a credit
institution or investment firm. This provision was crucial (but has been amended later).
Article 13 of the Prospectus Act defines intermediation as any action towards investors,
including temporary or incidental, in every capacity, in the placement of investment
instruments on behalf of the offeror or issuer, against compensation or any benefit in kind,

directly or indirectly provided by the offeror or issuer.
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2.3 Tax Incentives for Crowdfunding, August 2015

The Belgian Federal Government introduced in 2015 (the “Crowdfunding Tax Shelter
Act”) two types of tax incentives to encourage investment in start-ups. The first one consists
of a personal income tax reduction for equity investments in start-ups (for equity based
Crowdfunding). The second one is a tax exemption on interests of loans to start-ups (for
lending based Crowdfunding).

2.4 Tax shelter for equity investments

For investments in start-ups that qualify as a “small company” and for investments in
starter funds, the personal income tax reduction amounts to 30% of a maximum investment
of EUR 100.000 per investor per taxable period. A tax reduction of 45% is granted for
investments in a micro-undertaking as defined in EU accounting directive 2013/34.

The total amount of the investment qualifying for a tax exemption may not exceed EUR
250.000 per start-up. This threshold has been criticized as it is not in line with the above-
mentioned prospectus exemption threshold which is set at EUR 300.000.

Another fiercely criticized (anti-abuse) limitation is that the management of the start-up
cannot benefit from the exemption. This discourages management of making equity
investment in its own company! Indirect investment by the management, through

management companies, is also excluded.
The Act sets a number of additional conditions to qualify for the tax exemptions:

A. The exemption is only available for investment in qualifying companies, not in

business held by private individuals;

©

The shares of the small company must be registered shares;

C. The shares must be acquired at incorporation or pursuant to a capital increase;

D. They must be held at least 4 years (safe transfer due to decease of the investor). In
case of early transfer, the benefit of the tax reduction is not lost but proportionally
reduced to the period of ownership vs. the 48 months’ period;

E. Investments in kind are excluded from the scope of the tax shelter exemption. The
capital of these shares must be fully paid up;

F. Some companies are excluded from the scope of the tax shelter (companies in
reorganization, listed companies, finance and investment firms, real estate
companies, etc.);

G. The funds invested cannot be used for the distribution of dividends, for acquiring
financial assets or onwards lending;

H. The tax reduction is further capped to 30 % of the shares of the company per

investor. If the investor as a higher stake in the company, he will not benefit from

the exemption above for any shares held above the 30% cap.
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The tax reduction is only available to private individuals (investors,) not to companies. An
individual may benefit, through various qualifying investment of up to EUR 100.000 tax

reduction per taxable period.

“Starter funds” means funds that invest at least 80 % of their assets in starters and are
regulated by the FSMA (i.e., the Belgian Financial Services and Market Authority).

Only shares issued by small companies qualify. These are companies as defined by article
15 of the Belgian Companies Code. The company must be small in the year of issuance when
the investors benefit from the tax exemption. Small companies are considered qualifying start-

ups if they are no older than 4 years. They must be registered in the EEE.

The 45% reduction is available to the smallest companies, so -called “micro undertakings”.
This is an undertaking that has (i) maximum 10 employees, (ii) a turnover of maximum EUR
700.000, and (ii1) a total balance sheet value not exceeding EUR 350.000. Small and medium
sized undertakings benefiting from the 30% reduction are undertakings which have (1)
maximum 50 employees, (i1) a turnover of maximum EUR 40.000.000, and (ii1) a total balance
sheet value not exceeding EUR 20.000.000.

2.4.1 Withholding tax exemption on loans

Individuals who provide a loan to a start-up (as defined above) will benefit from a complete
withholding tax exemption on interests produced by the first tranche of maximum EUR 15.000
of that loan. The maximum exempted amount is to be understood per taxpayer per year. The

withholding tax rate on interest of most loans in Belgium is of 27%.

The (exempted tranche of the) loan must have a maturity of at least 4 years. Unlike what
is the case for the tax shelter for equity investments, both start-up companies and individuals
can benefit from exempted loans as long as they meet the criteria of a small company (as
defined above). These companies may not be registered for more than 48 months at the

Crossroads Bank for Enterprises.

Also unlike what is the case for the tax shelter for equity investments, managers granting

a loan to their own start-up may benefit from the withholding tax exemption.

The loan must be provided through a regulated Crowdfunding Platform. The Act
activating the tax shelter provisions through the regulation of Crowdfunding Platforms was
only to be adopted in December 2016, thereby freezing the withholding tax exemption in the

interim period.

2.5 The Act regulating the framework for Crowdfunding Platforms,
December 2016

The Act of 18 December 2016 regulating Crowdfunding Platforms, sets-out a comprehensive
framework for Crowdfunding (the “Crowdfunding Platform Act”).
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2.5.1 Scope

The scope of that Act is limited to equity and lending based-Crowdfunding. Are out of
scope: a) rewards based Crowdfunding; b) merely advertising of Crowdfunding offers (e.g.
some social media or newspapers); ¢) offers addressed to less than 150 persons or to legal

entities and to qualified investors.

Alternative Finance Services providers are defined as the providers who offer these
services on a professional basis in Belgium and are not (MiFID) licensed financial services
providers. Alternative Finance Services consist of commercializing, through an internet
Platform, investment instruments issued by entrepreneurs, start-up funds or financing
vehicles, whether in the context of a public offering or not, to the crowd. Alternative Finance
Services providers may not provide regulated investments services, except for providing
investment advice and receiving and passing on investment orders. Thus, they cannot offer

services relating to the placing of financial instruments, with or without firm commitments.

2.5.2 Licensing of Crowdfunding Platforms

An active Alternative Services Provider (“Crowdfunding Platform” or “Platform”) must
obtain a license from the FSMA.

The Platform must offer these services through a commercial company with central
management located in Belgium (except for foreign licensed EEA Platforms). The names of
the controlling persons must be disclosed and they must meet fit and proper requirements.
Directors must be natural persons and the management of the Platform must be in the hands

of at least two persons.

The Platform must put in place an appropriate organization adapted to the nature, scale
and complexity of its activities to guarantee its continuity. The same applies to its IT

structure. A civil liability insurance with minimum coverage set by law is also mandatory.
These conditions must be met at all times and the FSMA must be notified of any changes.

Platforms may not receive or keep funds or financial products from their clients or be
debtor of their clients and they may not be holder of a mandate on their clients’ accounts.

Financial flux cannot be managed by a Platform
Licensed Platforms pay an annual fee to the FSMA.

Crowdfunding Platforms may develop other commercial activities which do not harm their
reputation. For these they must put in place a distinct internal organization and separate

accounting.

In April 2017, five Platforms were licensed under the interim regime put in place by the
Crowdfunding Platform Act for Platforms active prior to adoption of that Act (Crofun, Ecco
Nova, Ekigroup, Lookandfin, MyMicro invest). Ekigroup was barred shortly thereafter.
Additionally, two regulated investment services firm have notified the FSMA that they will

also offer alternative investment services in Belgium (KBC securities, and Hands-on BV — a
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company from the Netherlands which will also be active in Belgium). Ecco nova focuses

specifically on RES-Projects.

2.5.3 Mini MiFID

The Crowdfunding Platform Act imposes that Platforms request information from their
clients to assess their financial knowledge. A warning must be issued to clients not
demonstrating sufficient financial knowledge. A client file must be opened and all relevant

information kept for five years.

The Platforms must inform investors of the identity and status of the Platform, the cost of
the alternative funding service, the conflict of interests’ policy, information on potential tax

advantages, the principal characteristics of the offered investment instruments etc.

2.5.4 Financing vehicles

The Crowdfunding Platform Act defines a new entity, the financing vehicles, which in
practice were already often used by Crowdfunding Platforms to bundle the crowd. A financing
vehicle is an issuer of investment instruments (but not an UCIT) whose activity exclusively
consist of taking participations or providing loans to one or more issuers-entrepreneurs and
which is financed by investors, who decide independently in which issuers-entrepreneurs they
wish to invest by way of an investment in the vehicle, it being understood that the profit
generated by their investment can only be determined by the profit offered by the issuer-

entrepreneur for the participation taken or loan offered by the vehicle (“Financing Vehicle”).

Special rules and obligations apply to these financing vehicles investing in issuers-
entrepreneurs. They must be managed in the interest of the crowd. The crowd must be
informed of the links existing between the Platform and the Financing Vehicle and of potential
conflicts of interests. The Financing Vehicle annually discloses the costs related to its use.

Special compartmented accounting per project must be put in place.

2.5.5 Increased prospectus exemption

The Crowdfunding Platform Act increased the threshold of the exemption to issue a
prospectus for public offers of investments instruments. Such offers do not require a
prospectus if the offer is for a total consideration of less than EUR 300.000, with a maximum
investment of EUR 5.000 per person and per project (the “Crowdfunding Platform

Exemption”).

To benefit from that exemption all documents must mention these maximums. The
instruments must be distributed by licensed Platforms or investment firms. Some more risky
investment instruments such as options or contracts for difference are excluded from the scope

of the exemption.

Issuers who do not meet these conditions may still benefit from the 2014 Crowdfunding
Exemption setting the cap at EUR 1.000 per investor per project (instead of EUR 5.000).

@ Review of Crowdfunding Regulation 2017 > 62



*
* \ www.eurocrowd.org
ecn

2.5.6 Regime applicable to EEA Platforms

Platforms licensed in the EEA may obtain access to the Belgian market if they are licensed
in their home country to offer similar services and obtain agreement from the FSMA. Fit a
proper requirements apply to management of a Belgian branch, if any. Licensed investment
firms of other member states can directly offer their services in Belgium subject to registering

with the FSMA in order to provide alternative investment services.

A French platform Raizers has already been provisionally licensed under the regime put
in place for EEA Platforms.

3 Current Regulation of Crowdfunding in Belgium

3.1 License as an investment service firm

3.1.1 Equity Model / Lending Model

Licensed Platforms may not provide regulated investments services, except for providing
investment advice and receiving and passing on investment orders. Thus, they cannot offer

services relating to the placing of financial instruments, with or without firm commitments.

The new Investment Services Act of 25 April 2016 (replacing the Act of 6 April 1995)
regulating investment firms, defines “investment services”, inter alia, as the reception and
transmission of orders in relation to one or more financial instruments, the execution of orders
on behalf of clients, investment advice and the placing of financial instruments with or without

a firm commitment basis.

“Financial Instruments” (as defined by an Act of 2002 on the supervision of the financial
sector) include securities such as shares, bonds and other debt instruments. The definition of
financial instrument used for the regulation of investment firms is narrower than that of
“Investment instruments” under the Prospectus Act, Investment instruments encompasses all
types of instruments (including debt instruments) permitting financial investments, whatever

the nature of the underlying assets.

To avoid that MiFID obligations would apply to Platforms, the FSMA clearly reviewed and

narrowed the definition of placement services.

The FSMA had already made a first attempt to define the term in its 2004 board report.
It specified that the following factors are indicative of a regulated “placement service” being
offered:

* the existence of an agreement (whether written or oral) between the issuer and the

financial intermediary whereby the intermediary acts on behalf of the issuer

¢ aconsideration paid by the intermediary to the issuer.

The FSMA further indicated that these indicators are usually accompanied by the
financial intermediary providing marketing and advertising services, and “door-to-door”

selling to, or cold calling of, potential investors.
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In its 2015 annual report, the FSMA further clarifies the term putting the emphasis on
the fact that a placement service entails assisting the client during the entire process,
including managing financial flows. This allows differentiation with permitted services such

as receiving and transmitting orders.

The Crowdfunding Platform Act further amended the notion of financial services
monopoly in favor of financial service firms provided for in the Prospectus Act (article 56). It
now specifies that Platforms may commercialize investment instrument. The mere
commercialization of investment instruments is not considered a placement service. In
parallel, the Crowdfunding Platform Act suppressed an exemption introduced in 2014
providing that persons or institutions carrying out intermediation for public offers falling
within the scope of the “Crowdfunding Exemption” are exempted from the obligation to be

licensed as a credit institution or investment firm.

However, if Platforms wish to offer (non-exempted) financial services regarding financial

instruments then they will require MiFID licensing.

The FSMA has further pointed out that Crowdfunding Platforms organizing a market for
the financial instruments offered through the Platform could be considered a multilateral

trading facility, which also requires a license.

3.1.2 Donations or Rewards Model

The Donation and Rewards model is subject to very few regulations as it does not fall

within the scope of most financial regulations.
3.2 Bank monopoly for the collection of public savings

In principle, only credit institutions (and the like) are authorized to collect deposits and
other repayable funds from the public in Belgium (section 68bis Prospectus Act, previously

regulated under the Banking Act).

The Crowdfunding Platform Act further confirms that Crowdfunding Platforms may not
receive or hold monies, financial products from their clients or be indebted to their clients
(article 17).

In practice this means that the funds must be collected by either the issuer or payment
institutions licensed to manage payments. Adequate protection must be put in place to
guarantee that the collected funds cannot be used for any other purpose than either
reimbursing the investor (if the fundraising venture fails) or investing in the project (in case

of success).

The banking monopoly can also be circumvented by issuers and financing vehicles’ either
by collecting non-repayable funds (i.e., by collecting the funds at the end, once the funding
operation’s success is already secure and it is certain that no funds need to be repaid) or by
issuing a prospectus, as the Prospectus Act provides for an exemption to the banking

monopoly.
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3.3 Prospectus requirements

3.3.1 Equity Model / Lending Model

The Prospectus Act defines a public offer as a communication to persons in any form and
by any means, presenting sufficient information on the terms of the offer and the investment
instruments offered so as to enable an investor to decide to purchase or subscribe to these
investment instruments, and which is made by the person who is in a position to issue or
transfer the investment instruments or by a person who acts for the account of the

aforementioned person.

(1) General exemptions

The Prospectus Act requires the publication of a prospectus and the approval by the FSMA

for offers of investment instruments when the total investment offered is equal or higher than
EUR 100.000.

An offer of investment instruments does not qualify as a public offer, if:

A. it is addressed to fewer than 150 natural or legal persons per Member State, other
than qualified investors; or

B. the total consideration per investor and per offer is more than EUR 100.000,
calculated over a period of 12 months.

(2) Crowdfunding Exemption

As seen above, the new Crowdfunding Exemption introduced in the Prospectus Act
provides that the following operations do not qualify as a public offer of investment

instruments, if they are offers:

A. for a total consideration of less than EUR 300.000;

B. with a maximum investment of EUR 1.000 per person and per project.

All documents concerning the offer must indicate the total value offered as well as the

maximum subscription amount per investor.

The Crowdfunding Exemption is an addition to the Prospectus Act . In consequence, the
old exemption, i.e., concerning offers for less than EUR 100.000 is still in place. Under that

exemption the investment per person is not capped at EUR 1.000.

In order to benefit from the Crowdfunding Exemption, the Prospectus Act provides that
the offeror is required to demonstrate to the FSMA that the public offer complies with the
conditions of exemption and this PRIOR to the offer. For continuous offers, the offeror must

demonstrate this each 12 month. The FSMA has put a notification procedure in place.

The FSMA recommends to issuers benefiting from the prospectus exemptions to point out
to the public that the offer takes place without the publication of a prospectus and also to

stress the risks associated with the investment instruments offered.
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(3) Crowdfunding Platform Exemption

The Crowdfunding Platform Act of 2016 introduced a second (above discussed)
Crowdfunding Platform Exemption.

Offers through a licensed Platform or investment firm do not require a prospectus for
offers for a total consideration of less than EUR 300.000, with a maximum investment of EUR

5.000 per person and per project.

(4) Cooperatives

Note that cooperatives in Belgium benefit from a distinct prospectus exemption under the
Prospectus Act. Most crowdfunded RES Projects in Belgium are structured through a

cooperative company.

To benefit from that exemption, the cooperative must register with the National Counsel

of Cooperatives, which requires fulfilling certain strict conditions.

The offer of securities from these registered cooperatives is exempted from the prospectus
obligation provided the total offer is of less than EUR 5.000.000 and for those cooperative
companies which aim to offer and economic and social advantage for the private benefit of
their shareholders, the offer must be limited so that a shareholder can, as a result of the offer,

only hold shares up to a nominal value of maximum EUR 5.000.

RES cooperatives in Belgium have either issued a prospectus or used the above-mentioned
exemption. The FSMA has reviewed multiple prospectus files from RES cooperatives and
made a special mention and comment in relation thereto in its 2011 annual report. The
cooperative exemption regime was further modified by the Act of 25 April 2014. The FSMA
issued a communication in respect to these changes and prior review of the exempted nature

of these offers.

It is worthwhile to mention, that aside of the exemption of the prospectus requirement
some social regulated cooperative companies can provide a tax advantage to investors. Subject
to certain conditions such as to pay out a dividend of maximum 6% (art. 6 of the Royal Decree
of 8 January 1962), dividends up to EUR 190 per shareholder — are exempted from withholding

tax (for Belgian taxpayers).

Moreover, Belgian taxpayers benefit from a 5% reduction of its investment in the
cooperative’s shares. Conditions for such reduction is that the investment must be of at least
EUR 437.50 (in 2015), the tax reduction was capped at EUR 320 in 2015 (for an investment of
EUR 6437.50), the shares must be registered and must remain in possession of the investor

for a continuous period of at least 5 years (except in case of death).
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3.3.2 Rewards Model

Unless some rewards would qualify as investment instruments, which is usually not the

case, the Prospectus Act does not apply to rewards based Crowdfunding.

3.4 ATFMD regime

3.4.1 Definition of AIF

Belgium implemented the European Alternative Investment Fund Managers Directive
(“AIFMD”), by the Act on Alternative Investment Funds Managers of 19 April 2014 (Wet
betreffende de Alternatieve Instellingen voor Collectieve belegging en hun beheerders — “the
"ATFM Act") following its approval by the Parliament on 3 April 2014.

The AIFM Act came into force on 27 June 2014. The AIFM Act mostly implements the
directive. However, it imposes more stringent rules on the managers of alternative investment

funds marketed to the public.

An AIF (alternative undertaking for collective investment (“alternatieve instelling voor
collectieve belegging” / “organismes de placement collectif alternatif’) is defined as an
undertaking for collective investment, including investment compartments thereof, which (i)
raises capital from a number of investors with a view to investing it in accordance with a
defined investment policy and (ii) is not subject to the UCITS legislation implementing
Directive 2009/65/EC.

3.4.2 Scope
The AIFM Act applies to all Belgian funds which qualify as AIF's, such as:

e Real estate closed-ended investment funds (sicafis / vastgoedbevaks):
Pursuant to the Act of 12 May 2014, Belgian real estate closed-ended investment
funds (which are subject to the Act of 3 August 2012) had the possibility to remain
outside the scope of the AIFM Act if they opted for the status of regulated real
estate company (société immobiliere reglementée / gereglementeerde
vastgoedvennootschap). However, the regulated real estate company is not an
investment fund but a listed company available for retail investors with a long-
term corporate strategy. To fill this gap, a solid but flexible, legal, regulatory and
tax framework for institutional real estate investment funds was set up by the
Programme Act (II) of 3 August 2016 which introduced a new Belgian Real Estate
Investment Fund (“REIF” - “Fonds d’investissement immobilier spécialis¢”— “FIIS”
/  “gespecialiseerd vastgoedbeleggingsfonds” — “GVBEF”). The Royal Decree
implementing the REIF regime has been published in the Belgian Official Gazette
of 18 November 2016 and has entered into force on 28 November 2016.

The FIIS regime is optional and only applies to AIFs which have opted for the
status of FIIS and which are organised in accordance with the FIIS Royal Decree.
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e Public closed-end private equity investment companies (publieke privak
/pricaf publique): A new Royal Decree on alternative investment funds investing
in non-listed companies and growth businesses has been published in the Belgian
State Gazette on 4 August 2016 and has entered into force on 14 August 2016. Its
main objective is a new start for investment companies with fixed capital investing
in non-listed companies and growth businesses (PublicPrivaks) (“Pricaf
Publique” / “Publieke Privak”. The Royal Decree aims at providing easier means
of financing for alternative investment funds investing in non-listed companies
and growth businesses. Despite their high potential, these investment funds
previously had difficulties in gaining access to finance, slowing down the further
development of their businesses. In addition, the provisions imposed intend to
contribute to maintaining and furthering the creation of employment.

*  Funds which do not raise funds from the public but are registered as institutional
or private collective investment undertakings and which were previously

unregulated.

e All AIFs which do not raise capital through private placements and which are not
yet subject to the Act of 3 August 2012.

Accordingly, the AIFM Act applies to the managers of these funds which solicit capital
from investors with a view to investing it in accordance with a defined investment policy for
the benefit of those investors. The AIFM Act excludes certain types of funds from its scope and
provides for certain exemptions which may be helpful for managers of smaller or of certain
specific funds. As such, holding companies, institutions for occupational retirement provisions,
employee participation schemes/employee saving schemes, securitisation SPVs, family office
vehicles, joint ventures, supranational institutions, national central banks and governments

are excluded from its scope of application.

In addition to these exclusions, Belgium has opted to implement less stringent rules for
“small” ATFM’s. As a result, the following ATFMs benefit from a lighter regime:

* AIFMs managing AlF's with total assets under their management of a value of less
than EUR 100 million; or

* AIFMs managing AlF's with total assets under their management of a value of less
than EUR 500 million (if the AIFs portfolios are unlevered and no redemption
rights exist during a period of five years following the date of initial investment in
each AIF).

The Crowdfunding Platform Act specifies that Financing Vehicles cannot be undertakings
for collective investments and may not have a defined investment policy as the investor is free
to decide in which project he participates through the Financing Vehicles. Thus, Financing
Vehicles as defined under the Crowdfunding Platform Act will fall out of scope of the AITFMD.

If one uses an investment vehicle that does not comply with the restriction of the
Crowdfunding Platform Act, then that vehicle might qualify as an AIF if it has a defined
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investment policy. However, it may benefit either benefit from exemptions under AIFMD or,

in worst case, from the “lighter regime”.

3.4.3 Equity Model

3.4.3.1 Operating Company seeking funds

Pursuant to the Belgian AIFM legislation, an Operating Company seeking funding with
the purpose of generating profit to its shareholders should not qualify as an Al, as the
characteristics of AIF are not met. Usually such company does not have a defined investment

policy for the benefit of the investors.
3.4.3.2 Project Company seeking funds

With regard to a Project Company seeking funding, the Act does not apply to business in
which collective investments are not conducted in the form of an AIF. Financing Vehicles
under the Crowdfunding Platform Act cannot take the form of an Undertaking for Collective

Investment.

However, it cannot be ruled out that an investment vehicle (other than a Financing Vehicle
defined by the Crowdfunding Platform Act) would constitute an AIF in the event that the
investment vehicle has a collective investment policy. However, these AIF will either benefit

from the holding exemption or the lighter regime for small AIF.

3.4.4 Lending Model

Investments by means of debt or placement instruments are generally non-AIF
investments since the investors do not share liability for losses.

3.4.5 Donations or Rewards Model

RES Projects can be structured so as not to offer any kind of revenue but instead
nonfinancial rewards in return. If the promised reward is electricity at a reduced price it can
be argued that the funds are not invested for the benefit of investors. The fund therefore is

not a collective investment undertaking.

3.4.6 Cooperatives

Most crowdfunded RES Projects in Belgium are organized through a cooperative company.
The AIFM Act does not exclude cooperatives from its scope. Two cooperatives, with activities
relating to alternative (mico-) financing, have already registered as AIF with the FSMA
(Alterfin and CCP-Icofin). The FSMA has not yet clarified whether it considers that

cooperatives can be considered as pursuing a defined investment policy. It is likely they can.

3.4.7 Crowdfunding Platforms

Licensed Crowdfunding Platforms fall outside the scope of AIFM as they need to use

Financing Vehicles to bundle investments by the crowd.
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3.5 Payment Services Directive

Any transfer of funds through a Crowdfunding Platform or payment operations executed
by a Crowdfunding Platform will generally constitute money remittance services within the
meaning of the Payment Service Act (Payment services are regulated by Book 7 of the Code
of Economic Law and the Belgian Payments Services Act of 21 December 2009). These
activities are normally restricted to banks and payment establishments licensed by the
Belgian National Bank that have been granted the status of Payment Institutions (section 6
of the Act).

The Crowdfunding Platform Act specifies that licensed Crowdfunding Platforms may not

provide payment services as they may not hold funds from the investors.

However, Financing Vehicles could qualify as providing payment services if they provide
money remittance services. Most Belgian Platforms avoid the cost of a payment services
provider by having the funds wired directly by the investor into the funded company’s account.
Cooperatives funding RES Projects work with an online subscription form. Payment of the

units follows then by way of a direct wire into the cooperatives bank account.

Financing Vehicles will probably not be able to rely on the “sales agent” exemption
provided for in section 4(1°) of schedule II to the Payment Services Act (“payment transactions
from the payer to the payee through a commercial agent authorized to negotiate or conclude
the sale or purchase of goods or services on behalf of the payer or the payee”), as the chance is
that, in the absence of steady relations with the funded company, they will be deemed to be
acting as a broker rather than an agent.

3.6 Possible additional regulations

Other common regulations to which the operator of a Crowdfunding Platform may be

subject include:

¢ Book VI Market Practices and Consumer Protection of the Code of Economic Law

(formerly The Act on Market Practices and Consumer Protection);
* Money Laundering Provisions (Act of 11 January 1993 as amended);
e Privacy legislation (Mainly Act of 8 December 1992);
¢ The Consumer Credit Legislation (Now Book VII of the Code of Economic Law)
4 Regulatory barriers for Crowdfunding crossing borders in Belgium
The new Crowdfunding Platform Act addresses the question of intra-EEA activities and
provides for a licensing regime for foreign actors. Many French and Dutch Crowdfunding

initiatives are actively looking and have already contacted the FSMA to enter the Belgian

market. Also, the major Belgian Platforms are already active abroad, mainly in France.
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4.1 Applicable law

Belgian law takes a marketing approach regarding foreign offers. The offering of
placement instruments in Belgium may trigger prospectus requirements, the offering of

financial services may trigger licensing as an investment firm.

An offer is public where there is a communication, on the Belgian territory, in any way
whatsoever and using any means whatsoever, which presents sufficient information on the
conditions of an offer enabling an investor to decide to invest in investment instruments,
which is made by the bidder, or by someone acting in concert with such bidder. Any means of

publicity whether by internet or not can be considered as an offer.
4.2 Inbound

This concerns the situation where a Crowdfunding Platform from another EU country

addresses investors in Belgium.

4.2.1 Foreign Crowdfunding Platform or company / project addresses Belgian
investors

Belgian regulatory law can apply to the:

A. Crowdfunding Platform (mainly license, information and compliance obligations)
B. and/or the
C. Company / project seeking funding (mainly prospectus and information

obligations)

The FSMA will look into communication addressed in Belgian and these may include
foreign websites allowing Belgian investors to subscribe to offers of foreign investment

Iinstruments.
4.2.1.1 Crowdfunding Platform
(1) Licensing obligations

The Crowdfunding Platform Act specifies that Crowdfunding Platforms cannot provide
investment services, with the exception of providing investment advice and receiving and
passing on investment orders. As a result, the Crowdfunding Platform Act and licensed
Crowdfunding Platforms fall out of the scope of MiFID (exemption in article of the MIFID

Directive).

It i1s within that framework that the Crowdfunding Platform Act sets out further rules
applicable to EEA foreigners.

Persons from another member state of the EEA can provide Alternative Finance Services
in Belgium if they are licensed in their Member State to provide “similar services”. Prior to
acting in Belgium, they must be licensed by the FSMA which will enter in contact with the

controlling authority of the member state from which they originate. The management must
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not be located in Belgium. However, if a branch is opened in Belgium the management of the
branch must meet the fit and proper requirements. The foreign alternative services provider

must abide by the obligations set out in the Crowdfunding Platform Act.

Passported foreign licensed investment firms and credit institutions are exempted from

control by the FSMA and may directly offer Alternative Finance Services in Belgium.

Obviously, if a foreign Platform does not benefit from a MIFID license to provide financial
services and it is not licensed in an EEA country to provide services similar Alternative
Financial Services, then the Platform will only be entitled to make offers in Belgium if it

registers as a Belgian Platform (and thus establishes itself in Belgium).

Depending on the nature of the investment instruments offered and the services the other

regulations detailed above may apply.

4.2.1.2 Foreign Company or Projects seeking funds from Belgian Investors

(1) Prospectus regulation

A foreign company seeking funds will fall within the scope of the Prospectus Act if it offers

investment instruments in Belgium.
The foreign company may benefit from some exemption:

* when an offer of investment instruments does not qualify as a public offer, if:

— it is addressed to fewer than 150 natural or legal persons per Member State, other

than qualified investors; or

— the total consideration per investor and per offer is more than EUR 100.000,

calculated over a period of 12 months.

¢  Under the Crowdfunding Exemption which provides that the following operations

do not qualify as a public offer of investment instruments, if they are offers:

— for a total consideration of less than EUR 300.000;
— with a maximum investment of EUR 1.000 per person and per project.

However, to benefit from the higher thresholds of EUR 5.000 per investor under
Crowdfunding Platform Exemption the foreign company / project will need to make its offer

through a licensed Platform (for licensing of foreign Platforms see above).

(2) Other financial regulations

As a general rule and assuming the foreign company is not offering (traded) securities to

the Belgian public, no other financial regulations will apply.

However, if a foreign Platform offers a project or company through a Financing Vehicle in

Belgium, the provisions of the Crowdfunding Platform Act regulating Financial Vehicles
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apply. As stated above the Vehicle must be managed in the interest of the crowd. The crowd
must be informed of the links existing between the Platform and the Financing Vehicle and of
potential conflicts of interests. The Financing Vehicle annually discloses costs related to its

use. Special compartmented accounting per project must be put in place.

4.2.2 Foreign Crowdfunding Platform markets Belgian companies / projects
(abroad)

Belgian regulatory law can apply to the
¢  Crowdfunding Platform (mainly license and information obligations)

e and/or

¢ the company / project intending to be funded on the Crowdfunding Platform

(mainly prospectus and information obligations).

Given the marketing approach used by the FSMA it I is unlikely that the sole fact that a
Belgian company or project is marketed through a foreign Platform triggers the application of

Belgian financial regulation.
4.2.2.1 Crowdfunding Platform
(1) Licensing obligations

The foreign Platform does in this scenario / hypothesis not approach Belgian investors and thus no
licensing will be required.

(2) Other financial regulations

For all practical purposes, Belgian companies have, up to now, not emitted “securities”
through foreign Crowdfunding Platforms. Only if such issue would result in trading of
securities on a regulated market (stock exchange or similar) would this trigger information

requirement for the Platform and the company.

The issue of investment instruments other than “securities” through a foreign Platform

does not trigger the application of Belgian financial regulations to that Platform.

4.2.2.2 Belgian Company or Projects seeking funds (abroad) through a foreign
Platform

(1) Prospectus regulation

As the offer is not addressed to Belgian investors, the Belgian prospectus regulation will

not apply.
(2) Other financial regulations

Normally no other financial regulations will apply to the Belgian company or project, safe
in the unlikely case that the offer concerns securities traded on a regulated market, in which

case information obligations do apply.
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4.3 Outbound

In this situation a Belgian Crowdfunding Platform enters a foreign (European) markets

and addresses foreign investors.

4.3.1 Belgian Crowdfunding Platform addresses Foreign (EU) investors

Belgian licensed Platforms remain subject to the same information obligations and
safeguards (as detailed above) when they approach foreign investors. The FSMA can

scrutinize these.

4.3.2 Crowdfunding Platform

(1) Licensing obligations

As mentioned above, the regulatory framework governing licensed Platforms remains

applicable when they approach foreign investors.

Moreover pursuant to the Crowdfunding Platform Act, a Belgian Platform which intends
to operate abroad must inform the FSMA of its intention (and thus do so prior to addressing
foreign investors). The information provided to the FSMA must detail the considered foreign
activities, their financial impact and the consequences of these activities on the organization
of the Platform. The FSMA can oppose within 60 days of receipt of a complete file to this
project if it is of the opinion that it will have negative consequences for the Platform.

(2) Other financial regulations

As licensed Belgian Crowdfunding Platforms can only offer a limited range of financial
services i.e., they are limited to providing investment advice and receiving and passing on
investment orders, there is only a very limited range of financial regulations that can apply.
However, they remain subject to the mini MiFID regime set out by the Crowdfunding Platform

Act and other regulations which may apply as they are active in Belgium.
4.3.2.1 Company / project

(1) Prospectus regulation

Assuming that the offer in this hypothesis is not addressed to Belgian investors, the

Belgian prospectus regulation will not apply.

To avoid any discussion, the Platform will specify that the offer is not accessible to Belgian

investors and will have to make sure they cannot subscribe from Belgium

(2) Other financial regulations
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As a general rule, no specific financial regulations will apply to the companies or projects
offered abroad.

4.3.3 Belgian Crowdfunding Platform addresses foreign companies or projects

As under this scenario Belgian investors are approached with an offer relating to the

foreign company or project, Belgian regulations do apply.
4.3.3.1 Crowdfunding Platform
(1) Licensing obligations

The Belgian Platform is subject to the Crowdfunding Platform Act and requires the
licensing described above if it approaches Belgian investors. The fact that a foreign project or

company is offered does not alter in itself the situation.

(2) Other financial regulation

Licensed Crowdfunding Platforms can only offer a limited range of financial services, i.e.,
they are limited to providing investment advice and receiving and passing on investment
orders. The Mini MiFID obligations (see above) imposed by the Crowdfunding Platform Act

remain in place.
4.3.3.2 Company / project

(1) Prospectus regulation

The foreign company or project promoted by the Belgian Platform is subject to the Belgian
Prospectus Act when the offer is made to Belgian investors. This will be assumed if the offer
is made through a Belgian licensed Platform. As a reminder the Prospectus Act regulates

offers of investment instruments (and not only of tradeable securities).

The foreign company or project offered through a licensed Belgian Platform may benefit
from the Crowdfunding Platform Exemption under the Prospectus Act as defined above.
Without the intervention of a Belgian Platform, the foreign company or project may still

benefit from the more restrictive Crowdfunding Exemption (as defined above).

Moreover, the foreign company / project might face (local) prospectus requirements
pursuant to regulation in its home (EU) country. We cannot assess whether a (local)
prospectus requirement exists if the Belgian Crowdfunding Platform presents foreign
companies / projects in a campaign to Belgian investors. However, it may be that the foreign
(EU) country / the respective financial regulation authority might not follow the marketing
focused approach but another approach (e. g. simply connected to the seat / place of residence
of the foreign (EU) country). Here, a double regulation cannot be excluded.

(2) Other financial regulation
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With the possible exception of traded securities, foreign companies or projects offered on a

Belgian Crowdfunding Platform are not subject to other Belgian financial regulations.

However, if the foreign project or company is a Financing Vehicle (as defined above) the
special provisions of the Crowdfunding Platform Act apply if participation through that
Vehicle is offered in Belgium. As stated above the Financing Vehicle must be managed in the
interest of the crowd. The crowd must be informed of the links existing between the Platform
and the Financing Vehicles and potential conflicts of interests. The Financing Vehicle
annually discloses costs of its usage. Special compartmented accounting per project must be

put in place.

4.4 Impact of EU Regulation

4.4.1 Prospectus regime

The Belgian Prospectus Act has a broader scope than the Prospectus Directive as it
regulates (1) the offer of investment instruments (and not only transferable securities) but
also (2) the offer of securities under the Prospectus Directive threshold. Thus, only a very
limited (to nonexistent) part of the Belgian Crowdfunding market is regulated by the

harmonized European legislation implemented into Belgian law.

Almost all Crowdfunding campaigns in Belgium have fallen outside the scope of the

European prospectus regulation and are solely regulated by the Belgian Prospectus Act.

4.4.2 AIFM-Directive

Financing Vehicles as defined under the Crowdfunding Platform Act will not have a
defined investment policy (as investors decide directly in which project they invest). Thus, the

AIFMD Directive will have a limited impact on the Belgian Crowdfunding market.

Only if an investment vehicle used falls outside the scope of the Crowdfunding Platform
Act e.g. it has a defined investment policy then this vehicle can be subject to the harmonized
part of the AIFM Directive.

Obviously if an investment in such a vehicle is offered outside Belgium, it may come in

conflict with local interpretation of the AIF Directive.

4.4.3 MiFID / MiFID II

The Belgian Crowdfunding market mainly uses non-tradeable debt investment
instruments and only exceptionally tradeable securities. In consequence, MiFID (II) has a very
limited potential application to the Belgian Crowdfunding market. This was further secured
by the fact that the Crowdfunding Platform Act strictly limits the number of investment

services a licensed Platform can offer.

Only for MiFID licensed firms acting cross border will MiFID regulation have an impact.

This is rather the exception than the rule
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4.44 PSD/PSD II

The Crowdfunding Platform Act specifies that licensed Crowdfunding Platforms may not
provide payment services as they may not hold funds from the investors.

However, investment vehicles could qualify as providing payment services if they would
provide money remittance services. Most Belgian Platforms avoid the cost of a payment
services provider by having the funds wired directly by the investor into the funded company’s
account. Cooperatives funding RES Projects work with an online subscription form. Payment
of the units follows then by way of a direct wire into the cooperatives bank account.

This said to the extent Financing Vehicles, companies or projects use Payment Services
Providers, it is obvious that the Payment Service Directive has an impact on the financing of

Crowdfunding projects.
4.5 Summary

Belgium has implemented a quite open and progressive Act regulating Crowdfunding
Platform. Other countries also have started to implement own Crowdfunding legislation.
These laws are not harmonized and “passporting” not obvious (although anticipated to some
degree under the Belgian legislation). There is a clear field of friction between all these local

regulations.
Especially the following can be pointed out as barriers hindering cross border activities:

e Foreign Platforms benefiting from a similar license regime abroad can apply for
licensing under the Belgian Crowdfunding Platform Act. However, the other way
round is not obvious and it is not clear to what extent Belgian Platforms will not
be hindered by foreign licensing obligations. The Belgian license and
Crowdfunding activity is not passportable. The hindrance is somewhat limited by
the fact that Belgian licensed Platforms are allowed to offer only limited financial
services. Hence, they limit (but do not totally avoid) friction with foreign
regulations regarding the provision of financial services. This said, the provision
of Alternative Financing Services abroad (even without any financial service)
remains a potential source of friction.

e It is not evident that the Platforms which benefit from a MiFID license and can
offer financial services abroad can also passport their Crowdfunding activities as
most of these activities fall out of the scope of MiFID.

¢  Foreign Crowdfunding Platforms will still need to license in Belgium and follow
Belgian rules which may be more stringent than local requirements.

* Almost all offers in Belgium fall out of the scope of the harmonized part of the
Prospectus regulation. This because the instruments offered are usually not
tradeable securities but investment instruments. In consequence, they cannot opt-

in to benefit from the advantages of the prospectus regulation on EU level.
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e Foreign companies / projects may face different or double prospectus regimes if

they offer investment instruments in Belgium and in their home country.

5 Lessons learned from the Belgian regulator for a possible European
Crowdfunding Regulation

5.1 Role Model ("dos")

Belgium took a lead rule (together with France and others) in establishing a clear
framework for Crowdfunding Platforms. Additionally it made a timid but notable opening on

related tax advantages. The latter may not be usable for EU harmonization.

Belgium thus recognizes the importance of Crowdfunding and also provides related
(limited) tax benefits.

Belgium also made a first opening to foreign Crowdfunding Platforms in indicating that
they can be licensed in Belgium and that contacts will/can be taken with the local authority

to coordinate the file. Belgium does recognize the European dimension of Crowdfunding.

For a possible harmonized European Crowdfunding regulation the following aspects of the
Belgian approach can be useful:

e The licensing of Platforms under a light regime has been enacted. The act strikes
a balance between light regulation and providing protection to investors;

e Private investors may invest up to EUR 5.000;

e Specific Crowdfunding and Crowdfunding Platforms exemptions have been

introduced in the Prospectus legislation;

* Additionally offers to professional investors or offers to a limited group also falls

out of the scope of the Prospectus Act;

¢ The provision of financial services by non MiFID licensed Platforms has been
allowed when MiFID provided for exemptions. Other financial services such as the
placement of financial instruments have received a clearer definition allowing for

the activities of Platform to fall out of the scope of these regulated services;

¢ An open approach to the banking monopoly has allowed Platforms and other
vehicles to collect funds from the public, which are returned if the project is not
fully funded. Adequate and adapted safeguards have been put in place;

e The FSMA took a clear lead role in explaining Crowdfunding regulations to the
public. It already published detailed fact sheets as early as in 2012. The FSMA has
also published several memorandum to clarify the Crowdfunding Platform Act;

* The FMSA acknowledges the EU aspect of Crowdfunding. It is currently looking
into licensing Foreign Crowdfunding Platforms in Belgium. It has already

permitted the activities of Belgian Platforms abroad (mainly in France);

* Investment by the crowd in combination with professionals is allowed.
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5.2 Aspects that should be avoided ("don’ts")

*  Due to the existing EU financial framework (and especially MIFID) Crowdfunding
offers related to “securities” cannot be offered through most Platforms, except those
that benefit from a MiFID license. As a consequence, pure equity Crowdfunding

(other than by MiFID licensed Platfroms) is almost nonexistent in Belgium.

¢ Limitations under the Prospectus Act of the amount invested do not take investors
wealth into account. Prospectus investment caps could be further increased for

informed investors.

¢ Approval of a prospectus is needed below EUR 5.000.000. The Belgian exemptions
are low EUR 100.000 or EUR 300.000. Above a prospectus can be required.

6 Conclusion

Belgium is now on the forefront of the Crowdfunding legislation. It has opened its market
to some extent to foreign Platforms and allows and regulates cross border activities from

Belgian Platforms.

This said, the potential of cross border activity is limited by the fragmentation of local
regulations. This is the case of regulation organizing the licensing of Crowdfunding Platforms.
Conflicting local interpretation of EU driven financial terms is also a potential hurdle to cross

border activity.

The following measures on a European legislative / administrative level should be taken

in order to create a level playing field around the EU from a Belgian perspective:

*  Opening of Crowdfunding to all type of financial instruments including tradeable

securities;

* In consequence, allowing of exemptions to regulated financial services for
Crowdfunding purposes;
* Agreeing on harmonized prospectus exemptions for Crowdfunding purposes below

the harmonized thresholds of the Prospectus Directive;

e Clarification that MiFID (II) license (and the EU Passport) covers all financial
instrument covered by national legislation in the host EU member state when

crossing border;

¢ Consistent definitions of terms based on European legislation (e. g. collective

investment undertaking, financial instruments) by means of European authorities.
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7 Summary - Crowdfunding regulation

g regulation

Country Belgium
Summary
Recent e 2014: first Crowdfunding legislative initiative (the “Crowdfunding Act” )
development increasing the threshold of the “prospectus exemption” to EUR 300.000
s in and EUR 1.000 per investor.
Crowdfundin | « 2015: the Belgian Government introduced tax incentives in favor of

Crowdfunding.

End 2016: the Crowdfunding Platform Act comprehensively regulates the
licensing of Crowdfunding Platforms and the use of Financing Vehicles. It
further increases the thresholds of the Crowdfunding exemption for
licensed Crowdfunding Platforms in the Prospectus law to EUR 300.000
per project and EUR 5.000 per investor.

Current / planned Crowdfunding regulation

General
regulation

Licensing:

Licensed Platforms may not provide regulated investments services,
except for providing investment advice and receiving and passing on
investment orders.

The definition of placement services has been narrowed to emphasis the
fact that a placement service entails assisting the client during the entire
process, including managing financial flows. This allows differentiation
with permitted services such as receiving and transmitting orders.

The Prospectus Act (article 56) now specifies that Platforms may
commercialize investment instruments.

Licensed Platforms will act out of the scope of MiFID. Otherwise they will
require MiFID licensing. This is the case for the offering of not exempted
financial services regarding tradeable securities (e.g for pure equity
Crowdfunding).

Most Platforms will only require licensing as an Alternative Service
Provider (the light regime put in place by Belgium) and thus avoid MiFID
licensing.

Banking monopoly:

Only credit institutions (and the like) are authorized to collect deposits and
other repayable funds from the public in Belgium. Crowdfunding
Platforms may not receive or hold monies, financial products from their
clients or be indebted to their clients (article 17).

Funds must be collected by either the issuer or payment institutions
licensed to manage payments. Adequate protection must be put in place
to guarantee that the collected funds cannot be used for any other purpose
than either reimbursing the investor (if the fundraising venture fails) or
investing in the project (in case of success).
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Prospectus
requirement

Applies to offers of investment instruments (= broader than financial

Iinstruments).

General Exemption:

offers below EUR 100.000.

offers addressed to fewer than 150 natural or legal persons other than
qualified investors;

total consideration per investor and per offer is more than EUR 100.000,
calculated over a period of 12 months.

Crowdfunding Exemption:

for a total consideration of less than EUR 300.000;

with a maximum investment of EUR 1.000 per person and per project.

Crowdfunding Platform Exemption:

Licensed Platform or investment firm do not require a prospectus for offers
for a total consideration of less than EUR 300.000, with a maximum
investment of EUR 5.000 per person and per project.

Cooperatives in Belgium benefit from a distinct prospectus exemption.

AIFMD-
regulation

Usually not applicable to average start-up.

Operating companies are no AIF. Project companies (financing vehicles)
may be AIF.

However, the Crowdfunding Platform Act specifies that Financing
Vehicles cannot be undertakings for collective investments and may not
have a defined investment policy. Financing Vehicles as defined under the
Crowdfunding Platform Act will fall out of scope of the AIFMD.

In addition Belgium has opted to implement less stringent rules for “small”
AIFM’s.

If one uses an investment vehicle that does not comply with the restriction
of the Crowdfunding Platform Act, then that vehicle might qualify as an
AIF if it has a defined investment policy. However, it may benefit either
benefit from exemptions under AIFMD or, in worst case, from the “lighter
regime”.

Payment
service
regulation

Transfer of funds through a Crowdfunding Platform constitutes money
remittance services. License required from the Belgian National Bank.

The Crowdfunding Platform Act specifies that licensed Crowdfunding
Platforms may not provide payment services as they may not hold funds
from investors.

However, Financing Vehicles could qualify as providing payment services
if they provide money remittance services. Cooperation with payment
service provider required. Most Belgian Platforms avoid the cost of a
payment services provider by having the funds wired directly by the
investor into the funded company’s account.

Further
possible
requirements

Book VI Market Practices and Consumer Protection of the Code of
Economic Law (formerly The Act on Market Practices and Consumer
Protection);

Money Laundering Provisions (Act of 11 January 1993 as amended);
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e Privacy legislation (Mainly Act of 8 December 1992);

¢  Consumer Credit Legislation (Now Book VII of the Code of Economic
Law).

Regulatory barriers

Inbound

Foreign Crowdfunding platform addresses Belgian investors

Belgian investors are approached, thus the Belgian regulatory framework
applies.

Crowdfunding platform:

* Licensing obligations

¢ Persons from another member state of the EEA may provide Alternative
Finance Services in Belgium if they are licensed in their Member State to
provide “similar services”. Prior to acting in Belgium, they must be
licensed by the FSMA which will enter in contact with the controlling
authority of the member state from which they originate.

¢ Passported foreign licensed investment firms and credit institutions are
exempted from control by the FSMA and may directly offer Alternative
Finance Services in Belgium.

e If a foreign Platform does not benefit from a MiFID license to provide
financial services and it is not licensed in an EEA country to provide
services similar Alternative Financial Services, then the Platform will only
be entitled to make offers in Belgium if it registers as a Belgian Platform
(and thus establishes itself in Belgium).

Foreign Company / project:

Prospectus regulation

A foreign company seeking funds will fall within the scope of the Prospectus
Act if it offers investment instruments in Belgium.

The foreign company may benefit from some exemption:

e If the offer qualifies as non-public (addressed to fewer than 150 persons or
the total consideration per investor and per offer is more than EUR
100.000, calculated over a period of 12 months);

¢ Under the Crowdfunding Exemption, if the offer is for a total consideration
of less than EUR 300.000; with a maximum investment of EUR 1.000 per
person and per project. Under the Crowdfunding Platform Exemption if
the offer is made through a licensed Platform, then higher thresholds of
EUR 5.000 per investor.

Other financial regulations

e If a foreign Platform offers a project or company through a Financing
Vehicle in Belgium, the provisions of the Crowdfunding Platform Act
regulating Financial Vehicles apply.

Foreign Crowdfunding platform markets Belgian companies /
projects (abroad)
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Given the marketing approach, it is unlikely that the fact that a Belgian
company or project is marketed through a foreign Platform triggers the
application of Belgian financial regulation.
Crowdfunding Platform:
e No licensing will be required. No application of Belgian financial
regulations to that Platform.
¢ Belgian Company or Projects seeking funds (abroad) through a foreign
Platform:
¢ As the offer is not addressed to Belgian investors, the Belgian prospectus
regulation will not apply. Normally no other financial regulations will
apply to the Belgian company or project.
Outbound Belgian Crowdfunding platform addresses foreign investors

Here, only foreign investors (e.g. a Belgian platform addresses French
investors) are addressed.

Crowdfunding Platform:

¢ Belgian licensed Platforms remain subject to the same information
obligations and safeguards when they approach foreign investors.

¢ Licensing obligations

e The regulatory framework governing licensed Platforms remains
applicable when they approach foreign investors.

¢ Moreover a Belgian Platform which intends to operate abroad must inform
the FSMA of its intention (and thus do so prior to addressing foreign
investors).

Other financial regulations

* Aslicensed Belgian Crowdfunding Platforms can only offer a limited range
of financial services i.e., they are limited to providing investment advice
and receiving and passing on investment orders, there is only a very
limited range of financial regulations that can apply. However, they
remain subject to the mini MiFID regime set out by the Crowdfunding
Platform Act and other regulations which may apply as they are active in
Belgium.

Company or Projects:

Prospectus regulation

¢ Assuming that the offer in this hypothesis is not addressed to Belgian
investors, the Belgian prospectus regulation will not apply.

* Other financial regulations

* As a general rule, no specific financial regulations will apply to the
companies or projects offered abroad.

Belgian Crowdfunding platform markets foreign companies / projects

Under this scenario, Belgian investors are approached with an offer relating
to the foreign company or project -> Belgian regulations do apply .
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Crowdfunding Platform:

Licensing obligations

The Belgian Platform is subject to the Crowdfunding Platform Act and
requires licensing if it approaches Belgian investors.

Other financial regulations

Licensed Crowdfunding Platforms can only offer a limited range of
financial services, 1.e., they are limited to providing investment advice and
receiving and passing on investment orders.

Company or Projects:

Prospectus regulation

The foreign company or project promoted by the Belgian Platform is
subject to the Belgian Prospectus Act if investment instruments are
offered to Belgian investors. This will be assumed if the offer is made
through a Belgian licensed Platform.

The Crowdfunding Platform Exemption (or Crowdfunding Exemption)
may be available.

Moreover, the foreign company / project might face (local) prospectus
requirements pursuant to regulation in its home (EU) country.

Other financial regulations

With the possible exception of traded securities, foreign companies or
projects offered on a Belgian Crowdfunding Platform are not subject to
other Belgian financial regulations.

However, if the foreign project or company is a Financing Vehicle (as
defined) the special protective provisions of the Crowdfunding Platform
Act apply if participation through that Vehicle is offered in Belgium.

Impact of EU Regulation

Prospectus
regulation

The Belgian Prospectus Act has a broader scope than the Prospectus
Directive as it regulates (1) the offer of investment instruments (and not
only transferable securities) but also (2) the offer of securities under the
Prospectus Directive threshold. Thus, only a very limited (to nonexistent)
part of the Belgian Crowdfunding market is regulated by the harmonized
European legislation implemented into Belgian law.

AIFM-
Directive

The AIFMD Directive will have a limited impact on the Belgian
Crowdfunding market as Financing Vehicles as defined under the
Crowdfunding Platform Act will not have a defined investment policy and
thus fall out of scope.

Only if an investment vehicle used falls outside the scope of the
Crowdfunding Platform Act e.g. it has a defined investment policy then
this vehicle can be subject to the harmonized part of the AIFM Directive.

Obviously if an investment in such a vehicle is offered outside Belgium, it
may come in conflict with local interpretation of the AIF Directive.

MiFID /
MiFID II

The Belgian Crowdfunding market mainly uses debt investment
instruments and only exceptionally tradeable securities. In consequence,
MiFID and MiFID II have a very limited potential application to the
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Belgian Crowdfunding market. This was further secured by the fact that
the Crowdfunding Platform Act strictly limits the number of investment
services a licensed Platform can offer.

Only for MiFID licensed firms acting cross border will MiFID regulation
have an impact. This is rather the exception than the rule.

PSD /PSD II

The Crowdfunding Platform Act specifies that licensed Crowdfunding
Platforms may not provide payment services as they may not hold funds
from investors.

However, investment vehicles could qualify as providing payment services
if they would provide money remittance services. Most Belgian Platforms
avoid the cost of a payment services provider by having the funds wired
directly by the investor into the funded company’s account.

To the extent Financing Vehicles, companies or projects use Payment
Services Providers, it is obvious that the Payment Service Directive has an
impact on the financing of Crowdfunding projects.
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Bulgaria
1 Recent developments in the market of Crowdfunding in Bulgaria

During the last 12 months there were the following more significant developments in

Bulgaria regarding Crowdfunding:

1.1 The Equity Model (individuals make investments in return for a share in

the profits or revenue generated by the company/project)

According to figures from the Bulgarian National Bank foreign direct investment in the
field of equity and investment fund shares for 2016 are EUR 30,488.3 million.

Nowadays regarding Crowdfunding equity model, in Bulgaria is popular the so-called
Amundi Fund. The latter is organized as a "Societe d'Investissement a Capital Variable"
("SICAV") under the laws of the Grand Duchy of Luxembourg, incorporated on 18tk July 1985.

The current name of the fund was changed on 2nd March 2010.

Instead of focusing on one particular investment objective, Amundi Fund has divided its
assets into sub-funds of assets, each with a separate investment objective and asset portfolio.
This combination provides to the customers an access to global selection of markets through

a range of diversified and internationally invested sub-funds.

Investment in Amundi Fund shares is suitable for a wide range of customers — individual,
corporate, institutional. No matter if the customers are an experienced investor or just a
beginner, Amundi Fund gives the opportunity to choose between 18 sub-funds in Bulgaria,

according to geographic preferences, risk profile, investment horizons and many other criteria.
The advantages of the fund:

* Profitability — Opportunity to obtain high rates of return in investments. The
value of the shares and income thereof can rise and drop: there is no guarantee for

profit and for full return of the initially invested amount of funds.

¢ Accessibility and variety of investment opportunities — Gives access to a
wide variety of financial markets in terms of assets (equities, bonds, money market
instruments) and geographic exposure (USA, Europe, Asia, MENA, Emerging

Countries and others) which are difficult to reach and to trade on individually;

e Attractive transactions fees and no minimal initial or subsequent in-vestment’s

requirements;

* Liquidity and flexibility — in order to optimize investments and obtain
maximum yield, customers may buy, convert or redeem shares at any time among
the different sub-funds and classes. Redemptions are made without any fee.
Presently, the conversion is also for free but in the future fees are possible up to 1
03
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¢ Professional active asset management — Amundi is an Investment Manager

driven by professionalism, quality and reactivity;

¢ Diversification — through investment in various types of securities, spreading

out the risk by country and sector, in order to optimize customer re-turn;

¢ Transparency, information to investors and simplicity — Possibility to
estimate the value of customer investments at any moment through a daily net
asset value (NAV = the price at which clients can buy, convert and redeem your

shares).

The steps for becoming an investor in Amundi Funds are:

¢ Visit one of the branches and offices of Societe Generale Expressbank AD, listed in

the "General Information for Bulgarian investor in Amundi Funds";

e Fulfil an application for the purchase of shares and sign an agreement with the
Bank;

¢ Pay the necessary amount including the subscription fee;

e In 5 working days after the customer placed the order, Societe Generale
Expressbank AD will inform the clients for the number and the Net Asset Value of
the subscribed shares, as of the day of the purchase order

Return on the customer investments can be gained by redeeming shares to Amundi Funds
at a suitable moment. The offered shares in Amundi sub-funds in Bulgaria do not distribute

dividends: the latter are capitalized, thus increasing their value.

1.2 The Lending Model (individuals lend money to a company or project in

return for repayment of the loan and interest on their investment)

During the last couple of years, several platforms related to Peer-to-Peer (P2P) have been
developed in Bulgaria. One of them is Tuvo. At present, the platform uses only one originator;
this is one of the largest non-bank credit companies "Easy credit". The notion “Crowdfunding
originator” means an institution which lends money to natural and/or legal persons under pre-
arranged conditions. The platform expects that there will be two more investing companies in
the next year. Iuvo offers a new type of financing on the Bulgarian market. The originator is
obliged to pay the remaining principal amount to the investor in arrears over 60 days. There
are no fees for account maintenance. In case of selling loans in the secondary market the
investor has to pay a fee of 1%. The loans, which can be invested, can be compared by maturity,
number of payments and ratings. Users of the platform have invested almost BGN 420 000
month from June 2016 until now. The yield is between 5% and 12%, while the primary market
has more than 1,300 credit proposals and at the time they are all consumer and without

collateral.

The other platform is Klear which launched in November 2016. The difference in this
platform is that a company will lend money, following this will seek the funding. Creator of

Klear is Loic Le Pishu, who was CEO of "BNP Paribas Personal Finance" in Bulgaria several
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years ago and who has experience in non-bank lending. The platform now allows applying for
loans, where those borrowers with the lowest risk profile would pay the APR (annual
percentage rate) of about 6% in comparison to an average of 11% for bank loans. There will be
no buy back options, however after 120 days of delay in repayment of the loan, the debt will
be transferred to a Collectors company and the money shall be paid back to the investor. Klear
will target prime customers with a lower risk profile and the profitability will be expected to
be around 6%. Loans shall be compared on the basis of age, affiliation and address of the
borrower, data from the Central Credit Register and payment history. The investment into

the platform is currently EUR 1 million.

The other P2P platform, popular in Bulgaria, is Mintos. The platform has 14 originators,
mainly non-bank lenders from Lithuania, Latvia and Estonia. The investment is realized
through payment transactions into a Latvian bank. On the primary market are listed nearly
2,000 loans, 90% of which are from the Latvian company Mogo. There are loans to companies
with relevant information about the financial performance of the lending company. The yield
is from 5.5% to 15%, but less than 1% of the announced primary market loans. More
significant, however, is the secondary market, where there are over 25 000 credits. Since last

year through the platform have been funded loans for over EUR 73 million.

There is another popular platform on the Bulgarian market known as Twino. Since
November 2015, there are over EUR 60 million invested in the system and more than EUR
850,000 return paid to investors. Nearly three-quarters of the credits are short term ones: 1
to 3 months, which average yield is 11%. Loans, which repayment is delayed are around 18%
of all the loans. There are no fees for withdrawal of funds from the account. The majority of
the loans have a buy-back option in case of delay of more than 30 days, and relevant interest
is due for the period. The Originators are credit companies from Poland, Georgia, Latvia and

Denmark.

1.3 The Donations or Rewards Model (individuals provide money to a

company or project for benevolent reasons or for a non-monetary reward)

The last two years showed a trend for the development of donor platforms in Bulgaria.
Scholarship Fund "Go, learn and come back" exists to support talented youth to obtain quality
education abroad and to be successful in Bulgaria upon return. The fund was created in 2016
by "Here and There"- an Association of Bulgarians studying abroad who have returned to the

country to share and provide their knowledge and skills in Bulgaria.

The purpose of the platform is to give scholarships from Bulgarians to Bulgarians every
year. Once they acquire education abroad they should apply their knowledge in practice in

Bulgaria.

Last year, the association collected BGN 11,000 from donors who then support three
people in their MBA abroad that are studying at Harvard, Cambridge and Marburg at the

moment.
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The aim of the second edition is to collect and distribute scholarships to a second group of
young people who should complete MBA abroad in 2017 / 2018. At present, there have been
collected about BGN 20,000.

1.4 Real Estate Crowdfunding in Bulgaria

Property Club Bulgaria is the first platform for shared financing of real estate in Southeast
Europe. The headquarters of the company is in Sofia. Property Club was founded in 2015 as
a "professional for everyone" platform and for the first time introduced the possibility for

shared financing of real estate transactions in the region.

Property Club is an online platform that enables its clients to finance real estate
investment deals. The process is based on the increasingly popular approach for shared
financing in which a group of people together finance a project and benefit from it if the same

one is successful.
The participants are the following:

e Operators select and prepare projects to be proposed in the platform as
opportunities for shared funding;

- People who co-finance the projects;
- Project Managers who propose and manage the projects to be funded.

The investment process is accomplished in 5 steps:

(1) signing up, (2) reviewing the projects for co-financing, (3) selecting a project and
participating with the selected amount, then waiting for full financing of the project, (4)

preparing the documents and after the successful completion (5) making a profit.
1.5 Renewable Energy Sources Crowdfunding

A short-term program for promotion of using renewable energy and biofuels in Radnevo
municipality was launched in 2016. The program is scheduled for the period 2016 — 2019 and
was developed on the basis of Art. 10, Para. 1 and para. 2 of the Renewable Energy Act and of
the Energy Act in accordance with the National Energy Action Plan of renewable resources
and guidelines of the Agency for Sustainable Energy development. The program is consistent
with:

¢ the planned development of the area;
¢ characteristics and the potential of the municipality;
e as well as the current energy efficiency strategy.
The main goal of the program is to promote the use of renewable energy for the needs in
municipal and private buildings. The initial implementation of renewable energy sources in
municipal buildings and the presentation of the results to the population of the municipality

will serve as a benchmark for achieving of savings. Taking into account the steadily rising cost

of electricity, with the implementation of energy-efficient measures and the implementation
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of the renewable energy sources it will reduce the energy consumption of the transmission
network, which will decrease the cost of the municipality at all. Savings can be redirected to
other areas that could improve the quality of life and the business environment in the
municipality. In this way Radnevo municipality will be more competitive and attractive for
investment. The challenge is to put an end to the excessively high energy consumption without
reducing the quality of life and the comfort of housing. This can be achieved by: improving the
energy management of the territory of the municipality; changing the fuel base for local
heating systems with renewable sources; introducing local sources of renewable energy (solar
collectors, photovoltaic and geothermal sources, use of biomass, waste treatment); changes in

the behaviour of energy consumers.

In determining the sources of funding to implement the objectives of the short - term
municipal program to promote the use of energy by renewable sources and biofuels of the

municipality of Radnevo have been taken into account:

¢ the possibilities for securing own funds from the municipal budget;

e attracting external resources according to the available at the moment of Planning

financial instruments;
¢ developing new forms of Investment partnerships;

¢ and the benefits of successful combinations of two or more sources of funding.

One of the main sources of the program is that it will be funded by the stakeholders' own

resources.

2 Recent developments regarding Crowdfunding regulation in
Bulgaria

The current Bulgarian legislation does not provide any explicit regulations for
Crowdfunding. In 2017 a special report of the European Union was drawn up, namely Report
from the Commission to the Council and the European parliament — Accelerating the capital
markets union: addressing national barriers to capital flows. This document outlines the
different national approaches to group funding. According to information available to the
Commission, such requirements exist in a limited number of Member States and could be
found in legislation or in supervisory practice. They may apply to all types of financial services
or only to some, such as insurance, banks or fund managers established in these countries.
One of the main potential obstacles to cross-border activity is the lack of regulations on
Crowdfunding, as well as the different legal framework between countries. Overcoming these
obstacles will help to gain access to foreign markets from national platforms without requiring
them to be registered in foreign territory. As a result, the Commission has the task of

constantly monitoring the group finance platforms.

There have been changes in the laws that apply to Crowdfunding by analogy like the
Credit Institutions Act, the Law on Payment Services and Payment Systems, the Public

Offering of Securities Act, the Markets in Financial Instruments Act, the Law on the activities

@ Review of Crowdfunding Regulation 2017 > 90



*
* \ www.eurocrowd.org

ecn

of collective investment schemes and other collective investment undertakings, the Law on
Measures against Money Laundering and Currency Act. However, without any particular

effect on Crowdfunding. We are mentioning some of these in section 3 below.

3 Current Regulation of Crowdfunding in Bulgaria

After reviewing the current applicable Bulgarian legislation (up to now) and the available
public information provided by the competent state authorities in this regard, we can confirm

that there are no explicit regulations in the field of Crowdfunding financing being adopted yet.

Notwithstanding the above, upon development of this legal institute in Bulgaria, the
following legal framework could be applied in future to the already existing types of crowd-

funding:
3.1 Licence under the Law on the Bulgarian National Bank

3.1.1 Law on Credit Institutions & Law on Payment Services and Payment
Systems
In general pursuant to Art. 2 and 3 of the Law on Credit Institutions a legal entity is
treated as a credit or a financial institution in any case it provides to the public financial
services including payment services within the meaning of the Law on Payment Services and

Payment Systems.

Financial institutions which are not subject to license under another special legal act are
required to register in the Financial Institutions Register maintained by the Bulgarian
National Bank (BNB) — the institution, supervising their activity. BNB shall be also
competent to exercise control to payment service providers as defined in the Law on Payment

Services and Payment Systems.

In summary, notwithstanding the type of the Crowdfunding platform, the operator of the
platform shall be required to meet the prerequisites of at least one of the abovementioned

legal acts.

Since 2016, the scope of the Law on Payment Services and Payment Systems has been
broadened by regulating conditions for facilitating consumers in the cross-border opening of

payment accounts within the European Union.

3.1.2 Public Offering of Securities Act & Markets in Financial Instruments Act

In case the Crowdfunding platform offers an equity model it could fall within the legal
framework of the Public Offering of Securities Act or the Markets in Financial Instruments
Act.

Legal entities providing public offering of securities shall be required to register as a public

joint-stock company and to comply with the requirements for those companies under the Law.

Legal entities facilitating public offering of securities or investment products could have

been required to register as an investment intermediary under the Markets in Financial
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Instruments Act. According to the latest amendments as of 2016 of the Markets in Financial
Instruments Act the enforcement and establishment of collateral on the cash and financial

instruments of clients for the obligations of the investment intermediary is not allowed.
3.2 Prospectus requirements

The companies which publicly offer securities to investors are generally subject to a
prospectus requirement as per Art 78 of the Public Offering of Securities Act. These rules do
not apply to the following types of offering:

¢ the securities are offered solely to qualified investors;

¢ the securities are offered to fewer than 150 natural or legal persons in each

individual Member State who are not qualified investors;

¢ the minimum amount for which the offered securities can be acquired is the BGN

equivalent of EUR 100,000 per investor for each individual offering;

* unit nominal value of the securities offered is at least the equivalent of EUR
100,000;

¢ the total value of the securities offered within the European Union is less than the
BGN 100,000 equivalent, which threshold is calculated over a period of 12 months

The Financial Supervision Commission is responsible to supervise the public offering of
securities and to exercise controlling activities in order to prevent and terminate legal
violations in view to ensure protection of the interests of investors. Other applicable laws
related to the activities of the crowd-funding platforms might be the Commerce Act, the Law
on Measures against Money Laundering and the Currency Act, in regard to the bank transfers

regulations, as well as the different lending models, including between related parties.

In case of suspicion of money laundering or of criminal assets involved, the persons are
obliged to notify immediately the Directorate "Financial Intelligence" of the State Agency

"National Security".

According to the amendments of the Law on Measures against Money Laundering as of
2016 notification may also take place electronically with qualified electronic signature or

issued by the State Agency for National Security an access certificate.

In 2016 the Currency Act was changed in the section "Gathering information for the needs
of the statistics". The change rescinds the obligation to file a report within 30 days of receipt
of funds from abroad. This change is a good prerequisite for the cash flows that characterize

the activity of Crowdfunding.
3.3 Regulation of Crowdfunding under the AIFMD regime

With regard to the management of the alternative investment funds (AIFs) a new chapter
has been adopted in the Law on Collective Investment Schemes and Other Undertakings for

Collective Investments which provides for detailed regulation of the activity of the fund
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managers, including their registration/licensing, requirements for their organization, terms
and conditions in case of trans-border management. The competent body which shall regulate
and supervise the activities of AIFs and their managers shall be the Financial Supervision
Commission. Nevertheless, pursuant to the Law on Collective Investment Schemes and Other
Undertakings for Collective Investments, the Crowdfunding financing does not fall within the
scope of its application. The latest amendments of Law on Collective Investment Schemes and
Other Undertakings for Collective Investments from 2016 do not affect the phenomenon of
Crowdfunding. It shall apply to closed-end investment companies, as far as the special

investment purposes companies are excluded of the scope of application of the Directive.
3.4 Regulation of Renewables Crowdfunding

The most developed Crowdfunding projects are in connection with RES projects therefore

we hereby briefly outline the legal framework.

In 2010 Bulgaria adopted new legislation about the RES projects, changing the conditions
for the support of the sector in terms of preferential prices, terms and introduction of
guarantee payments. The explanation of this policy could be seen in the Ministry of Energy
report. The evaluation of Ministry of Energy is that the introduced with the 2007 law support
measures for the RES — preferential prices, compulsory buying, long term contract, etc. led to
very high interest about the production of RES based electricity. This causes several problems
such as: the announcement of too much investment intentions for solar and wind parks, not
in compliance with the capacity of the energy system of the country; the cases of RES projects
in preserved or other sensitive areas without the necessary authorizations, the need to change
the statute of agricultural lands and the fact that many potential investors were not prepared

to fully support their investment.

According to the experts of the RES-Integration project, “The new RES Act now abolishes
the priority access to the grid for RES producers completely. The law places renewable energy
behind all other kinds of energy. The law envisages stopping the application of the support
mechanism after the indicative target for Bulgaria is achieved. This measure is in direct
violation of EU directives. Another serious barrier is the fact that RES investors will find out
the price at which they will be selling their energy only after the construction of their power

generating facilities is completed”.

In 2011 the Parliament adopted a new, rather restrictive Renewable Energy Sources Act
(RES Act) in response to the significant rise of the percentage of the energy, produced via
renewable sources. The eligibility period for FiTs for wind and solar photovoltaic (PV) was
reduced. The main reason for this legislative direction was the prognosis for sharp increase of
the cost of renewable support systems and grid development, and the falling cost of
renewables, especially solar. Following this tendency after 2012 the new legislative measures
brought the RES sector to a significant decrease of the support for RES. These developments
led to certain protests from investors against the newly adopted rules, the lack of transparency

in the energy sector and the lack of predictability for their investment.
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From 2015 onwards there is no amendment to the Law on Renewable Energy, as well as

adopted bills in the National Assembly to amend this Law.
3.5 Possible additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be

subject to include:

¢ Commercial Law;
* Law on Measures against Money Laundering, and

e the Currency Act.

4 Regulatory barriers for Crowdfunding crossing borders

Given that in Bulgaria there is no directly applicable law on Crowdfunding the referred to
above laws will apply by analogy In this respect, in the case of the equity model Crowdfunding,
compliance with the prospectus requirements set out in Section II of the Public Offering of
Securities Act will be required. Currently, an obvious example of the equity model
Crowdfunding in Bulgaria is the Amundi Fund Bulgaria platform. Despite the fact that the
shares offered on the Bulgarian market by Amundi Fund Bulgaria, there is no requirement
to publish a prospectus. The reason for this is Art. 79, para. 5, item 8 of the Public Offering of
Securities Act according to which a prospectus is not published if the securities are already
admitted to trading on another regulated market. As Amundi Fund Bulgaria is a sub-fund of
a parent company domiciled in an EU Member State, the requirement for a prospectus is the

responsibility of that parent company.
4.1 Applicable law

Unlike the equity model Crowdfunding, which does not require the involvement of an
investment firm, all other models (for example Lending Model) are very likely to resort to the
participation of investment firms. According to Art. 6 of the Markets in Financial Instruments
Act providing investment services and investment activities on a professional basis can
perform only a joint-stock company or a limited liability company with a registered office in
the territory of the Republic of Bulgaria, having obtained a license for an investment

intermediary by the Financial Supervision Commission.

In case the Crowdfunding platform requires payments in foreign currency, the in-vestment

firm shall be licensed under Art. 7, para 2 of the Markets in Financial Instruments Act.
4.2 Inbound

Crowdfunding platforms that shall operate on the Bulgarian market are obliged to fulfil

certain requirements under the relevant Bulgarian legislation.

4.2.1 Foreign Crowdfunding platform which addresses Bulgarian investors

As Crowdfunding platforms outside Bulgaria appear to be "foreign", and in view of the

application of the Markets in Financial Instruments Act, by analogy, they have to identify
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their clients and the transactions executed for their account with the Financial Supervision

Commission within a certain period of time.
4.2.1.1 Crowdfunding platform

The EU rules on financial instruments is aimed at enhancing the integration,
competitiveness and efficiency of financial markets within the Union which has an impact on
Bulgaria to some extent, the two legislative instruments are closely related — Regulation (EU)
No 600/2014 (MiFIR) and Directive 2014/65 / EC (MiFID II).

Under the approach agreed with the European Parliament:

¢ the deadline for Member States to transpose MiFID II into national law will be 3
July 2017,

¢ the date of application of both MiFID II and MiFIR will be 3 January 2018.

The new rules seek to simplify the administrative obligations related to the publication of

prospectuses.

The question that arises is whether the new rules will push more Bulgarian companies to
the Bulgarian Stock Exchange (BSE). Given the fact that banks are the main sources of
funding in Bulgaria, the new rules appear to be favourable for small and medium-sized
enterprises. The new rules provide for a number of reliefs for smaller public offerings, with
the main purpose of making changes to ease the administrative and financial burden of the
process that has so far fuelled smaller companies to seek financing through the stock

exchange.

While these changes have the potential to popularize BSE — Sofia among issuers and
investors, it is yet to be seen how and within what timeframes they will be trans-posed into

the new rules in the Bulgarian legal framework.

It is important to note that certain steps have already been taken in Bulgaria to implement
these measures to some extent. In Bulgaria, since the end of 2016 there is a Capital Markets

council which purpose is to implement the guidelines of the European Commission.

(1) Licence obligations

The Markets in Financial Instruments Act supplements the MiFID II with respect to the
requirements for the persons who manage and control the activities of investment firms and
regulated markets in financial instruments as well as for persons who have a qualifying
holding in the said companies. In addition, the Markets in Financial Instruments Act

regulates state oversight to ensure compliance with this law.

The legal regime established through the Markets in Financial Instruments Act prevents
the carrying out of activities in the territory of Bulgaria without a license granted under to

referred to law.

(2) Other financial regulation
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In all cases, the activities of Crowdfunding platforms are covered by analogy with laws

such as the Currency Act, the Law on Measures against Money Laundering, the Commerce
Act.

4.2.1.2 Company / project

(1) Bulgarian prospectus regulation

The requirements for the publication of a prospectus are set out in Chapter VI, Section II
of the Public Offering of Securities Act. The same law regulates also in detail the cases which
exclude the publication of a prospectus. They are the following, but not limited to - offering
securities to fewer persons than is prescribed by law; The nominal value of the securities is
below the BGN equivalent of EUR 100.000; there has been already published prospectus;
resale of securities or final placement of securities through investment intermediaries as long
as a valid prospectus is available; securities offered in connection with a takeover by means of
an exchange offer, provided that a document is made available to the persons containing
information which is regarded by the Financial Supervision Commission as being equivalent

to the information contained in the prospectus.

(2) Other financial regulation

Another law applicable to Crowdfunding is the Law on Measures against Money
Laundering activities which include disclosure of information on the handling and
management of money, securities or other financial assets.

4.2.2 Foreign Crowdfunding platform which addresses Bulgarian companies

The Public Offering of Securities Act does not allow the possibility to apply pro-visions of

foreign laws and another different legal order other than the Bulgarian one.

Whereas the prospectus is not in Bulgarian language, the issuer, the offeror or the person
asking for the admission of the securities to trading on the market shall be obliged to make it

available in Bulgarian language.
4.2.2.1 Crowdfunding platform

(1) Licence obligations

Under Bulgarian law, any foreign person offering securities on the Bulgarian market

should be listed in the Register of Public Companies and Other Issuers of Securities.

(2) Other financial regulation

Foreign legal entities offering securities must be registered in a special register under the
terms of Order No 22 of 29.07.2005 on the terms and procedure for entry and deletion of public
companies, other issuers of securities and securities issues in the register of the Financial

Supervision Commission.
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4.2.2.2 Company / project

(1) Prospectus regulation

Please see above the requirements of the Public Offering of Securities Act for the
publication of the prospectus in Bulgarian and for the registration of the respective foreign

legal entity in a special register.

(2) Other financial regulation

Subsidiary application will also find the Currency Act, The Law on Measures against

Money Laundering, The Commerce Act.
4.3 Outbound

In cases when Bulgarian Crowdfunding platforms direct their activity outside the country
the following regulations should apply:

The persons under Art. 3, para. 2 and 3 of Law on Measures against Money Laundering
shall be obliged to ensure the application of the measures under this Act and regulation
regarding its branches and subsidiaries in which they have a majority stake abroad to the
extent that the relevant foreign legislation permits.

4.3.1 Bulgarian Crowdfunding platform addresses foreign (EU) investors

Despite the general rule that the prospectus must be prepared in Bulgarian lan-guage the
Public Offering of Securities Act allows certain exceptions. Where an offer to the public is
made or admission to trading on a regulated market is sought in one or more Member States
excluding Bulgaria and the Member State of origin is the Republic of Bulgaria, the prospectus
shall be drawn up either in a language accepted by the com-petent authorities of those Member
States or in a language customary in the sphere of international finance, at the choice of the
issuer, offeror or person asking for admission of the securities to trading on a regulated
market. For the purposes of confirmation of the prospectus by the Commission, the prospectus
shall be drawn up in the Bulgarian or the English language, at the choice of the issuer, offeror

or person asking for admission of the securities to trading on a regulated market.
4.3.1.1 Crowdfunding platform

(1) Licence obligation

There is no requirement for registration of a Bulgarian issuer in a foreign country,
according to the Public Offering of Securities Act. The issuer must meet the legislative

requirements in that other State.

(2) Other financial regulation

Bulgarian Crowdfunding platforms should be subject to the foreign regulations when

operating outside the country.
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4.3.1.2 Company / project

(1) Prospectus regulation

The Public Offering of Securities Act shall apply only when the Crowdfunding activity

takes place on the territory of Bulgaria.

(2) Other financial regulation

Art. 3b of the Law on Measures Against Money Laundering forbids banks to establish on
the territory of the Republic of Bulgaria and foreign banks operating on the territory of the
country through a branch to enter into correspondent (bank) relations with banks in
jurisdictions, where the said banks do not have a physical presence and do not belong to a
regulated financial group. On the other hand, there is no obstacle for other legal entities which
are not banks to enter into such correspondence relations. This means there is no obstacle for
Bulgarian Crowdfunding platforms to raise funds in Bul-garia for activities in other countries.

4.3.2 Bulgarian Crowdfunding platform addresses foreign companies / pro-jects

The Public Offering of Securities Act is to be applied as far as the activity is to be performed
in Bulgaria.

4.3.2.1 Crowdfunding platform

(1) Licence obligation

In cases where a Bulgarian Crowdfunding platform presents foreign companies / projects
the rules of art. 126h of the Public Offering of Securities Act should be applied one of which is
that any parties to the contract, who are non-resident persons, shall be obli-gated to name a

representative and an address in Bulgaria.
(2) Other financial regulation
By analogy, all other relevant regulations should be applied as above.
4.3.2.2 Company / project
(1) Prospectus regulation
MiFID II has not yet been implemented in Bulgaria.

(2) Other financial regulation

Pursuant to Ordinance No 22 of 29.07.2005 on the conditions and procedure for entry and
deletion of public companies, other issuers of securities and issues of securities at the Register
of the Financial Supervision Commission,, foreign issuers have to submit additional

documents from the country of origin.
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4.4 Impact of EU regulation

4.4.1 Prospectus rule / regimes

No or almost no impact on Crowdfunding in Bulgaria.

4.4.2 ATFM-Directive

No or almost no impact on Crowdfunding in Bulgaria.

4.4.3 MiFID / MiFID II

No or almost no impact on Crowdfunding in Bulgaria.

4.4.4 PSD/PSD II

May be applicable to platform operators in Bulgaria.

4.5 Summary

We consider that the following regulatory and factural barriers hinder crossborder

activities of Crowdfunding platforms from a Bulgarian perspective:

The lack of an explicit legal framework for Crowdfunding;

Even in the light of the applicable by analogy laws like The Credit Institutions Act;
The Law on Payment Services and Payment Systems; The Public Offering of
Securities Act; Markets in Financial Instruments Act; The Law on the activities of
collective investment schemes and other collective investment undertakings; The
Law on Measures against Money Laundering and Currency Act, it is not possible
to ascertain general criteria applicable to legal organiza-tional form of

Crowdfunding platforms;

In the absence of legal regulation and intensive practice at European level about
Crowdfunding it requires the drafting of model contracts and standardized tem-
plates of documents between participants in the Crowdfunding platforms;

There are no risk allocation rules among participants in the Crowdfunding plat-
forms;

There are significant problems for the acquisition of intellectual property rights
related to some products of Crowdfunding platforms;

Lack of mechanism for control by specially authorized state bodies over the
Crowdfunding platforms;

As there 1s no legal regulation for Crowdfunding in Bulgaria, this creates diffi-

culties in obtaining local passport licenses;

Lack of clear rules on applicable law.
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5 Lessons learned from Bulgaria regulation for a possible harmonized
European Crowdfunding regulation

Considering the aim of most of the Bulgarian regulations to protect investors from risky
investments it will be good if the Bulgarian legislator recognises the importance of
Crowdfunding as a new kind of funding and is willing to grant Crowdfunding the possi-bility
to be established in the market through exception of Crowdfunding from most regulatory
requirements (in particular prospectus requirement), but also the Law on Payment Services
and Payment Systems which applies to payment transactions related to the collection or
delivery of cash, performed in a non-commercial manner in the framework of a charitable or
other non-profit-making activityand is an obstacle for the model of Donation Crowdfunding.

The same refers to the Currency Act as well.

The referred to above obstacles should be taken into consideration in the prepara-tion of

the future harmonised legislation on an European level.
5.1 Role model ("dos")

The adoption of a special law for Crowdfunding will create a legal framework for a new
phenomenon which already exists in the Bulgarian reality. Adoption of explicit legal
regulation of Crowdfunding in Bulgaria shall set clear and simple rules and proce-dures. This
includes also measures for protection of the investors in Crowdfunding pro-jects. On the other
hand measures for increase of people’s trust in Crowdfunding pro-jects should be taken having
in mind the impact of the financial pyramid schemes which have caused substantial

turbulence in Bulgaria and in the other Balkan countries in the 90s.
5.2 Aspects that should be avoided ("don'ts")

The adoption of a special law for Crowdfunding should comply with the effective
regulations that may be and are applied to Crowdfunding at present and should avoid an
eventual collision in this respect with other effective legislation closely related to
Crowdfunding. In case of adoption of legal framework for Crowdfunding in Bulgaria it should
provide clear rules about the protection of intellectual property over the Crowd-funding
projects exposed in Bulgarian platforms, clear contractual rules between the platforms and
the investors. In this connection should decrease of the administrative burden for the investors

and the business, including licensing exemption in certain cases.

6 Conclusion

The development of Crowdfunding in the Bulgarian legislation creates the necessi-ty for a

specific law on Crowdfunding.

In view of future developments in the referred to sector, it should be pointed out that there
is a need to rely on the market mechanisms and to ensure that support measures are
transparent and equal for the potential investors. There is also a need to simplify the complex

administrative procedures, especially for any projects connected to Crowdfunding.
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Therefore, through reasonable legislative mechanisms and proper quality and fi-nancial
control in the sector, there are good future perspectives for the development of the
Crowdfunding platforms at all. The latter have not been utilized essentially as of this date. It
is important that this type of funding mechanism finds finally a regulatory base in Bulgaria
and later on to be included in the harmonisation process of renewable elec-tricity policies

within the European Union.
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7 Summary - Crowdfunding regulation

Country
Bulgaria
Summary
Recent In recent years several platforms of the type Peer-to-Peer (P2P) have been
developments | developed in Bulgaria. The most famous of them are: Iuvo; Klear; Mintos and
in Twino. These platforms use different types of funding and a different pattern
Crowdfundin | of action. For example, some of them use originators - ie financing by

g regulation

borrowers from a non-banking sector like ITuvo, Mintos and Twino. The other

types of platforms are characterized by lending money first and then looking
for projects through which to repay the money.

Current / planned Crowdfunding regulation

General
regulation

There are no explicit legal regulations for Crowdfunding. As a result, some
of the current legislation should be applied by analogy, namely - Credit
Institutions Act; Law on Payment Services and Payment Systems; Public
Offering of Securities Act; Markets in Financial Instruments Act; Law on
the activities of collective investment schemes and other collective
investment undertakings; Commercial Law; Law on Measures against
Money Laundering; Currency Act.

The operator of the platform may be required to be licensed / registered
either as a financial or a credit institution by the Bulgarian National Bank
in accordance with the Law on Credit Institutions, respectively with the
Law on Payment Ser-vices and Payment Systems.

Further to the change in 2016 of the Public Offering of Securities Act, it is
stipulated that the same one shall not apply to commercial offers for
securities issued by companies whose purpose is the collective investment
of funds raised through a public offering of securities which operates on
the principle of risk spreading. This means that provided such conditions
are agreed in the case of Crowdfunding, the Public Offering of Securities
Act will not be applied for Crowdfunding, which again highlights the need
to introduce special legislation in the field of Crowdfunding in Bulgaria.

Not allowed enforcement and establishment of collateral on the cash and
financial instruments of clients for the obligations of the investment
intermediary according to The Markets in Financial Instruments Act.

According to the Law on Measures against Money Laundering notification
related to suspicion of money laundering or of the presence of criminal
assets may also take place electronically with qualified electronic
signature or issued by the State Agency for National Security an access
certificate.

The provisions of the Commercial Law can be applied to the Crowdfunding
as regards the legal form of the companies; the governing bodies; the
distribution of profits and many others.

According to The Currency Act there is no obligation to file a report within
30 days of receipt of funds from abroad (as it was before)

Prospectus
requirement

Prospectus requirement for companies which publicly offer securities to
investors.
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e Threshold: EUR 100.000 per issuer within 12 months.

AIFMD-
regulation

¢ With regard to the management of the alternative investment funds (AIFs)
a chapter was adopted in the Law on Collective Invest-ment Schemes and
Other Undertakings for Collective Investments in 2013 which provides for
detailed regulation of the activity of the fund managers, including their
registration/licensing, requirements for their organization, terms and con-
ditions in case of trans-border management. The competent body which
shall regulate and supervise the activities of AIFs and their managers
shall be the Financial Supervision Com-mission.

¢ From 2016 Individuals who manage venture capital funds or social
entrepre-neurship funds and wish to use the EuSEEC or EuSEF
designation for alternative investment schemes managed by them are
registered by the Commission pursuant to Art. 14 of Regulation (EU) No
345/2013, respectively Art. 15 of Regulation (EU) No 346/2013.

¢ Pursuant to the Law on Collective Investment Schemes and Other
Undertakings for Collective Investments, the Crowdfunding financing
shall not fall within the scope of its application.

e It shall apply to closed-end investment companies only, as far as the
special investment purposes companies are excluded from the scope of
application of the Directive.

Payment
service
regulation

¢ Transfer of funds through operator may constitute money remittance
service — in future, the operator of the platform may be required to be
licensed / registered either as a financial or a credit institution by the
Bulgarian National Bank in accordance with the Law on Credit
Institutions, respectively with the Law on Payment Services and Payment
Systems.

Consumer
credit
regulation

e At present, lending agreements, including between related parties or
between a local and foreign entities are subject to a registration under the
Currency Act in a special register at the Bulgarian National Bank.

Further
possible
requirements

¢ The Commerce Act
¢ The Law on Measures against Money Laundering

¢ The Currency Act

Regulatory barriers

Inbound

Foreign Crowdfunding platform addressing Bulgarian investors

— identify their clients and the transactions executed for their account with

the Financial Supervision Commaission
Crowdfunding platform

- If the platform has a foreign MiFID licence it can generally conduct
business in Bulgaria without a local licence

- If the platform has no such licence, it must obtain a local one
Foreign company / project
— Public Offering of Securities Act applicable for prospectus requirements

Foreign Crowdfunding platform addressing Bulgarian companies
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— any foreign person offering securities on the Bulgarian market should be
listed in the Register of Public Companies and Other Issuers of Securities

Crowdfunding platform

- Needs to be listed in Register of Public Companies and Other Issuers
of Securities

- other Bulgarian regulations may be applicable (see above)
Company / project

- Public Offering of Securities Act applies for the publication of the
prospectus in Bulgarian and for the registration of the respective
foreign legal entity

Outbound

Bulgarian Crowdfunding platform addresses foreign (EU) investor
Crowdfunding platform

- no requirement for registration of a Bulgarian issuer in a foreign
country, according to the Public Offering of Securities Act

- The issuer must meet the legislative requirements in that other State
Company / project

- Public Offering of Securities Act shall apply only when the
Crowdfunding activity takes place on the territory of Bulgaria

Bulgarian Crowdfunding platform addresses foreign companies /
projects

Crowdfunding platform

- The Public Offering of Securities Act is to be applied as far as the
activity is to be performed in Bulgaria

Company / project

- Bulgarian law does not apply; MiFID II has not yet been implemented
in Bulgaria

Impact of EU Regulation

Prospectus
regulation

No or almost no impact on Crowdfunding in Bulgaria.

AIFM-
Directive

No or almost no impact on Crowdfunding in Bulgaria.

MiFID
MiFID II

/

No or almost no impact on Crowdfunding in Bulgaria.

PSD /PSD II

May be applicable to platform operators in Bulgaria.
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Croatia

1 Recent developments in the market of Crowdfunding in Croatia

1.1 The Equity Model (individuals make investments in return for a share in

the profits or revenue generated by the company/project)

There have been no recent developments in the use of the Equity Model in Croatia. There

still appears to be little or no Crowdfunding in Croatia based on the Equity model.

1.2 The Lending Model (individuals lend money to a company or project in

return for repayment of the loan and interest on their investment)

There have been no recent developments in the use of the Lending Model in Croatia There

still appears to be little or no Crowdfunding in Croatia based on the Lending model.

1.3 The Donations or Rewards Model (individuals provide money to a

company or project for benevolent reasons or for a non-monetary reward)

Crowdfunding in Croatia is based almost exclusively on the Donations or Rewards model.
The past two years have seen a significant drop in the total funds raised in Crowdfunding
campaigns in the country. While in 2015 the amount of funds collected for Croatia based
Crowdfunding projects was USD 750.000,00, in 2016 the amount was only USD 300.000,00.
Approximately two thirds of that revenue was collected by a single project (Vitastiq).

All or almost all Crowdfunding activity in Croatia is operated through international
platforms. The most frequently used platform is Indiegogo. Other well-known platforms, such

as Kickstarter, are either less commonly used or are unavailable in Croatia.

Croatia appears to be too small a market to develop significant platforms of its own.
Croinvest.eu, a platform developed in 2014 for the use of equity, lending and donation based
Crowdfunding, appears to host little, if any, new funding activity. Other projects for local

platforms, such as Doniralica, have not taken off.

While the use of Crowdfunding is currently in decline, public awareness about
Crowdfunding in the country appears to be growing. Crowdfunding akademija, a UNDP
backed project, promotes Crowdfunding in Croatia and in the surrounding region and
organises education for groups and individuals interested in launching Crowdfunding
campaigns. There have also been other attempts to promote Crowdfunding among NGO’s,

start-ups and communities.
1.4 Real Estate Crowdfunding / Renewables Crowdfunding

There has been no known use of Crowdfunding in real estate financing in Croatia.
Renewable Crowdfunding has been used but very infrequently. In a few projects, all of them
donations based, Crowdfunding was used to finance the use of solar energy in public buildings,

such as schools.
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1.5 International approach

As already mentioned, all or almost all Crowdfunding activity in Croatia is conducted
through platforms located abroad. In our view, harmonisation of the regulation of
Crowdfunding would allow more predictability for Croatian investors and campaigners and

would allow the Croatian market to benefit from the experience of larger jurisdictions.

2 Recent developments regarding Crowdfunding regulation in Croatia

Over the past period there have been no significant developments in Croatia with respect

to the regulatory framework relating to the use of Crowdfunding in Croatia.

3 Current Regulation of Crowdfunding in Croatia

3.1 Licence under the Capital Market Act and Open-Ended Investment Funds
Act

3.1.1 Equity Model

Under the Croatian Capital Market Act, anyone intending to provide “investment
services” and conduct “investment activities” in Croatia requires a written licence from the
domestic Financial Services Supervisory Authority (Hrvatska agencija za nadzor financijskih
usluga —"HANFA"), or from Croatian National Bank (“CNB”) if a credit institution is at hand.

The "investment services and activities" are defined as (inter alia) the brokering of
business involving the purchase and sale of financial instruments (investment brokering), the
purchase and sale of financial instruments in the name of and for the account of others
(contract brokering), the placement of financial instruments without commitment to take up
those instruments (placement of financial instruments), portfolio management, investment

counselling, safeguarding and administering investments (including custodial services).

"Financial instruments" within the meaning of the Capital Market Act notably include
transferable securities, units in collective investment funds, money market instruments
options, futures, swaps, forward rate agreements and other derivative instruments linked to

securities, currency, interest rates or returns.

“Transferable securities” are those types of securities which are transferable on capital
markets, including, inter alia, (a) stock corporation shares and other equivalent securities
representing shares in the capital or in membership rights within companies, and share
deposit certificates; (b) bonds and other forms of securitized debt, including certificates of
deposit relating to such securities; (¢) any other security which permits the purchase or sale
of securities described in the preceding paragraphs; d) any other security based on which a
cash payment may be made as determined with reference to securities, currency, interest

rates, returns, commodities, indices or measures.

Depending on the Crowdfunding model used, there is the possibility that the fund seeker

or the platform could in fact be considered as operating an open-ended public collective
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investment fund (scheme). This interpretation could arise taking into account that the
“Investment fund” can refer to a body corporate or a collection of assets and that typically the
investors would not have day-to-day oversight of management decisions. In such case, the
applicable rules mandate both obtaining requisite approval from HANFA and registering with

the relevant registry.

On the other hand, where a campaign would seek finance only through stakes not
transferable on capital markets (e.g. shares in private limited liability companies, or stakes
in a cooperative or silent partnership stakes) such regime would fall outside Croatian capital

markets regulation, and no licence from securities regulator would be required.

However, it should be noted that due to complete lack of Crowdfunding activity in Croatia
until very recently, no settled practice on licencing issues has yet been developed. There is
currently no available information on whether the Croatian legislation will change in a way
where Crowdfunding would be separately regulated.

3.1.2 Lending Model

To the extent that the platform would entail dealing in bonds or others transferable debt
securities (to the extent these are deemed “transferable securities” in terms of Capital Market
Act), an appropriate licence would have to be obtained from HANFA and/or CNB, similarly as
with the Equity Model. On the other hand, if the loans would not be transferable nor otherwise
be structured in a way qualifying as transferable securities, no such licence would be

necessary.

Furthermore, to the extent that commercial lenders would use Crowdfunding to borrow to
individual borrowers (consumers), the Croatian Consumer Credit Act would generally apply
and a proper licence from the Ministry of Finance or CNB would generally be required for
certain types of lending activity. There will also be implications for the form and content of

the lending agreement.

3.1.3 Donations or Rewards Model

Crowdfunding projects involving donations from the general public do not qualify as
investment services or activities. Platforms and projects operating Donations or Rewards

Model are therefore not caught by Croatian financial services regulations.

The same should apply, in our view, to rewards-based Crowdfunding projects given that
in such projects the reward is non-monetary and is not intended to create profit for the donor.
It is conceivable however that, in certain scenarios, rewards-based projects are characterised

by the competent Croatian authorities as subject to financial services regulations.

3.1.4 Prospectus requirements

Under the Capital Market Act, a prospectus is mandated for a public offering of securities
on the territory of Republic of Croatia. However, as a rule this refers only to offering of

“transferable securities” (those transferable on capital markets), such as stock corporation
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shares. Therefore, if an Equity Model campaign would offer only stakes not transferable on
capital markets (e.g. shares in private limited liability company, stakes in a cooperative or

silent partnership stakes), it appears that there would be no prospectus requirement.

Likewise, the Lending Model of Crowdfunding could generally be subject to the rules on
prospectus obligations only in cases where the lending involves bonds or other debt securities
transferable on capital markets. For the Donations and Rewards Model it appears that the

prospectus requirements will not be applicable.

Finally, even with “transferable securities”, there are a number of exceptions to the
prospectus requirement, notably for offers worth less than EUR 5 million in the EU, calculated

for a 12- month period.
3.2 Regulation of Crowdfunding under the AIFMD regime

In Croatia the Alternative Investment Fund Managers Directive (2011/61/EU) (“AIFMD”)
has been implemented via the Alternative Investment Funds Act 2013 (“AIFA”) which applies
as of 1 July 2013 (the day of Croatia’s accession to the EU) and relevant bylaws.

ATFA governs, inter alia, the terms for establishment and operation of AIFs and AIF
management entities (“AIFMs”). AIF is defined as an investment fund established for the
purpose of: (1) raising assets through public or private offer; (i1) investing these assets into
different types of property in accordance with a strategy and investment targets defined

upfront; and (iii) exclusively for the benefit of investors in such AIF.

AIFs can be open-ended (generally only a collection of assets without legal personality,
managed by AIFM) or closed-ended (a company formed as stock corporation or a private
limited liability company, managed by AIFM). Open-ended AIFs are not the public open-ended
investment funds regulated by the Open-Ended Investment Funds Act, and they are not
subject to the licence requirements prescribed therein. Shares in AIF's can generally be offered

both publicly and privately.

A Crowdfunding scheme where a non-standard profit sharing arrangement is provided
might be construed as involving an investment fund in form of AIF. Furthermore, AIFA does
not offer conclusive guidance on whether an operating company seeking funding by way of
Crowdfunding might be considered as an AIF. It could be argued that the typical start-up
seeking funding for its general commercial business in not AIF as (i) such company does not
invest the received capital “in accordance with an upfront business strategy” (but only to
finance its operations), and/or that (i1) the assets are not used “exclusively” for the benefit of
the investors (as the fund-seeker is typically utilizing the majority or at least a small part of

funds for its own business benefit).

Finally, Crowdfunding platform operators do not qualify as AIF’s given that they do not
raise capital from investors themselves but only provide a technical facility for capital-raising

by the fund-seeker.
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3.3 Licence under the Payment Services Act

The transmission of funds between the investor and the crowd-funded business via the
Crowdfunding platform may involve the platform operator providing "money remittance"
services as defined under the Croatian Payment Services Act (“PSA”). Money remittance

services generally require authorization from CNB.

However, money remittance services under PSA do not extend to payments made by
"commercial agents" authorized to negotiate or conclude contracts on behalf of the payer and
payee. Therefore, depending on the overall structure, the platform operators would likely be

able to invoke this exception and avoid the licencing obligation.
3.4 Possible additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be

subject include:

* Croatian Act on Prevention of Money Laundering and Financing of Terrorism
* Croatian Act on Protection of Personal Data

¢ Croatian Companies Act.

4 Regulatory barriers for Crowdfunding crossing borders

As already mentioned, almost all Crowdfunding in Croatia is made by means of donations
or rewards based models. The issues concerning cross-border regulation of equity or lending
based Crowdfunding are therefore less relevant for the practice, as matters currently stand.
One should hope that EU wide regulatory activity could bring about more predictability and
encourage the wider use of Crowdfunding in Croatia beyond the donations/rewards model.
The analysis below takes into account the fact that currently no active Crowdfunding platform
exists in Croatia and that almost all Crowdfunding is donations/rewards based and is

conducted via platforms based abroad.
4.1 Applicable law

Croatian securities legislation and other capital market laws and regulations do not apply
only to financial services providers established in Croatia, but also those established abroad
provided that they target the Croatian market, for example by specifically soliciting
investments via email or internet. HANFA or CNB, as appropriate, may therefore request
foreign based providers to obtain appropriate licences or comply with other requirements

under Croatian law.
4.2 Inbound

4.2.1 Foreign Crowdfunding platform addressing Croatian investors

To the extent that Crowdfunding platforms may qualify as financial service providers,
Croatian capital markets laws and regulations can apply when foreign based platforms target

investors based or resident in Croatia. Mere availability to a Croatian investor of an
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international platform would not be sufficient to trigger the application of Croatian regulatory
law. What would be required, in our view, is intentional solicitation of business in Croatia
indicated by, for example, the use of Croatian language, availability of Croatian phone lines
or presence of agents operating in Croatia. Unfortunately, there has been no guidance from
HANFA or CNB as to when specifically Croatian regulatory law would have exterritorial
application in the context of Crowdfunding.

4.2.1.1 Crowdfunding platform

The applicability of Croatian regulatory law to a Crowdfunding platform depends on
whether the platform has a MiFID licence from another Member State.

If the platform is in the possession of such a licence, it is permitted to operate in Croatia
according to the equity model involving transferrable securities, without having a presence in
Croatia so long as it makes the required notification under Croatian law. Such an “EU
Passport” would presumably also allow the platform to provide financial services relating to
shares or other rights not covered by the licence, such as soliciting investments into shares in

a Croatian limited liability company or loan based arrangements.

If the platform does not own such a licence, it would have to obtain a Croatian licence from
HANFA or CNB.

4.2.1.2 Company / project

Financial regulations that are applicable to Croatian companies or projects apply also to
those companies or projects which use foreign based Crowdfunding platforms to attract

investors in Croatia.

4.2.2 Foreign Crowdfunding platform addressing Croatian companies

If a foreign Crowdfunding platform seeks to attract fund-seekers from Croatia (e.g.
Croatian companies) to use the platform to attract funds, the platform does not provide
financial services as it does not intend to make any public offers or provide other regulated
services in the Croatian territory. Therefore, for such activity, in our view, the platform does

not have to obtain a licence from HANFA or CNB or own an EU passport.
4.2.2.1 Crowdfunding platform

In this scenario the platform does not target investors in Croatia, so that no licencing
requirements apply. Other financial regulations may be applicable, but only to the extent that
they would involve issuing by the platform of transferrable securities, such as bonds. In such
a case regulation concerning prospectuses and other matters relating to public issuance of

securities may apply.
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4.2.2.2 Company / project

Financial regulations that are applicable to Croatian companies or projects apply also to
those companies or projects which use foreign based Crowdfunding platforms to attract

investors in Croatia.
4.3 Outbound

Currently there appear to be no active local platforms in Croatia. Even if one were to be
successfully established in the near future, it appears difficult to imagine that it would
successfully target also other EU markets. If this were to occur, the following questions would
theoretically occur: how such platform would be regulated to the extent that it addresses
foreign (EU) investors (4.3.1) and how it would be regulated to the extent that it addresses
foreign (EU) companies or projects (4.3.2).

4.3.1 Croatian Crowdfunding platform addresses foreign (EU) investor

In this scenario, a Croatian platform attracts investment into a Croatian company or other

project only from investors located in another Member State.
4.3.1.1 Crowdfunding platform

Because in this scenario no investment from Croatia is being attracted, Croatian financial
regulatory law does not apply. We note that, depending on the circumstances, it may be
difficult for the platform to demonstrate to the regulators (HANFA or CBA) that only foreign,
and not Croatian investors are targeted by the platform.

If this is indeed the case, the platform is not subject to Croatian licencing requirements or

1s it subject, as a matter of principle, to other regulatory requirements under Croatian law.
4.3.1.2 Company / project

Because Croatian investors are not aimed by the platform, the company or project seeking
funds via the platform are not subject to Croatian prospectus and other regulatory

requirements, in this scenario.

4.3.2 Croatian Crowdfunding platform addresses foreign companies / projects
In this fact pattern, a Croatian platform solicits investment into a foreign company from
Croatian investors.

4.3.2.1 Crowdfunding platform

Because, in this scenario, investment is sought from Croatian investors, all the licencing
and other requirements concerning the platform apply. In terms of applicability, this fact
pattern is no different from the situation where the platform seeks investment into a Croatian

company or project (see above under 3).
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4.3.2.2 Company / project

If the investment sought by the platform relates to rights in relation to shares in a limited
liability company or loans or other rights that are not publically traded, Croatian regulatory
law does not apply. If the investment is into tradable financial instruments, the company or
the project will normally be subject to prospectus requirements and other requirements of its
home Member States regulatory law. If the company or the project is not adequately regulated
in its home country, Croatian regulatory authorities shall require the platform to discontinue

seeking investment for the company/project in Croatia.

4.4 Impact of EU regulation

4.4.1 Prospectus rule / regimes

The EU Prospectus Directive has been transposed into Croatian law, primarily through
the Capital Markets Act. Its relevance for Crowdfunding is very limited because, as mentioned
earlier, there has been no significant of use of any equity or loan based Crowdfunding models

in Croatia.

4.4.2 AIFM Directive

The AIFM Directive has also been transposed into Croatian law by the enactment of the
Alternative Investment Funds Act. The use of alternative investment funds in Croatia has
been relatively limited. There has been no experience in Croatia with the application of

alternative investment models in the context of Crowdfunding.

4.4.3 MiFID / MiFID II

For the reasons indicated above capital market directives, including MiFID, have had no

impact on the Crowdfunding market in Croatia.

4.44 PSD/PSD II

The Payment Services Directive was implemented in Croatia by the adoption of the
Payment System Act (Zakon o platnom prometu) in 2011. Crowdfunding platforms would
presumably be entitled to rely on the exception provided for commercial agents, but there has
been no published guidance by the regulators on this issue. The more conservative option for
the platforms appears to be to use banks or other licenced payment service providers for the

transmission of funds from their funders to fund seekers.
4.5 Summary

For the market of its size, facilitation of cross-border Crowdfunding would be essential for
future development of Crowdfunding in Croatia. More legal certainty as to whether and to
which extent a campaign financed across borders can be regulated by various Member States
involved could encourage the use of Crowdfunding which has been used very scarcely, beyond

the donations/rewords model.
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5 Lessons learned from Croatia's regulation for a possible harmonized
European Crowdfunding regulation

5.1 Role model (“dos”)

Given the lack of experience with Crowdfunding as well as the absence of any attempts by
the legislator to adjust the financial regulation specifically to the needs of the Crowdfunding
market, it appears that there are no rules or practices in Croatia which may serve as a model

for any future EU wide Crowdfunding regulation.
5.2 Aspects that should be avoided (“don’ts”)

For the same reasons, we see no cautionary tales from Croatia that we could point to.

6 Conclusion

Croatia has had very limited experience with Crowdfunding, particularly with equity or
lending based models. Almost all Crowdfunding activity focuses on international donations or

rewards based platforms.

There have been no attempts by the legislator or the regulators to address the needs of the
Crowdfunding industry in particular. Depending on the model used, Crowdfunding may be
applicable to some Croatian financial regulations, but because of the lack of demand, there

has been no experience in applying those regulations to Crowdfunding specifically.

In our view, harmonisation of the regulation of Crowdfunding would allow more
predictability for Croatian investors and campaigners and would allow the Croatian market

to benefit from the experience of larger jurisdictions.
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Crowdfunding regulation

g regulation

Country Croatia
Summary
Recent * No legislative or other regulatory developments affecting the regulation of
developments Crowdfunding.
in * No active local Crowdfunding platforms
Crowdfundin

Current / planned Crowdfunding regulation

General e No regulatory practice
regulation .
e Certain types of Equity Model and Lending Model are potentially subject
to a regulated regime under local securities and investment funds laws.
— HANFA and/or CNB authorisation and registration required
* Depending on the structure, Donations/Rewards Model is not subject to
financial services regulation
Prospectus * Prospectus requirement for offering of securities transferable on capital
requirement markets.
e Threshold: EUR 5 million EU-wide per issuer within 12 months
AIFMD- * Legislation only recently implemented and no regulatory practice
regulation e Typical start-up company seeking funding for regular operations should
generally not constitute an AIF
* Crowdfunding structure could constitute an AIF if it includes profit share
arrangements otherwise than in a commercial company
* Depending on the structure, funding by non-transferable loans or
contributions under Donations/Rewards Model should not entail an ATF
— Crowdfunding platforms are likely not AITFM
Payment e Transfer of funds through operator may constitute money remittance
service service
regulation — Ministry of Finance / CNB authorisation required
e Exemption for "commercial agents" likely to apply to operators of
Crowdfunding platforms
Cons.umer If consumer borrowers are permitted on a platform (Lending Model) a
credit . consumer credit licence is generally required
regulation

— implications for the form and content of the lending agreements
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Further * Croatian Act on Prevention of Money Laundering and Financing of
possible Terrorism

requirements | « (Croatian Act on Protection of Personal Data

e  Croatian Companies Act

Regulatory barriers

Inbound

Foreign Crowdfunding platform addressing Croatian investors
— Croatian law generally applicable
Crowdfunding platform

— If the platform has a foreign MiFID licence it can generally conduct
business in Croatia without a local licence

— If the platform has no such licence, it must obtain a local one
Foreign company / project
— Croatian law generally applicable
Foreign Crowdfunding platform addressing Croatian companies
— Croatian law generally does not apply
Crowdfunding platform

— Croatian licencing requirements not applicable

— other Croatian regulations may be applicable, but only in relation
transferrable securities

Company / project

— Croatian prospectus and other requirements apply

Outbound

Croatian Crowdfunding platform addresses foreign (EU) investor
Crowdfunding platform

— Croatian financial regulatory law does not apply
Company / project

— company or project not subject to Croatian prospectus and other
regulatory requirements

Croatian Crowdfunding platform addresses foreign companies /
projects

Crowdfunding platform

— Croatian licencing and other requirements concerning the platform
apply

Company / project

— Croatian law does not apply

Impact of EU Regulation

Prospectus
regulation

No or almost no impact on Crowdfunding in Croatia.
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A¥FM'. No or almost no impact on Crowdfunding in Croatia.
Directive

MiFID /1 No or almost no impact on Crowdfunding in Croatia.
MiFID IT

PSD/PSD II May be applicable to platform operators in Croatia.
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Cyprus

1 Recent developments in the market of Crowdfunding in Cyprus

There have been no significant developments in Cyprus regarding the Crowdfunding, as
the market and remains largely under-developed and no Crowdfunding specific legislation has

been put in place to expressly provide for and regulate the relevant matters.

1.1 The Equity Model (individuals make investments in return for a share in
the profits or revenue generated by the company/project)

No Crowdfunding platforms exist in Cyprus under the Equity Model.

1.2 The Lending Model (individuals lend money to a company or project in

return for repayment of the loan and interest on their investment)
No Crowdfunding platforms exist in Cyprus under the Lending Model.

1.3 The Donations or Rewards Model

There are very few Crowdfunding platforms in Cyprus based on the donations or rewards
- based Crowdfunding Model which present campaigns supporting charitable causes or the

promotion of innovative ideas.
1.4 Real Estate Crowdfunding/Renewable Crowdfunding

There are no Crowdfunding projects in Cyprus purporting to finance real estate and/or

renewable energy projects.
1.5 International approach

We are not aware of any foreign Crowdfunding platforms wishing to enter the Cyprus
market; however, we understand that there are certain foreign platforms presenting

campaigns relating to charitable causes in Cyprus.

2 Recent developments regarding Crowdfunding regulation in Cyprus

Cyprus has yet to enact specific legislation regulating Crowdfunding and instead, it is the
applicable European Union (EU) legislation (either in the form of directly applicable
regulations or directives transposed into national law) that sets out the regulatory framework
and provides the necessary guidance for regulating the lending-based and investment-based

Crowdfunding models in Cyprus.
3 Current Regulation of Crowdfunding in Cyprus

3.1 License under MiFID Law or the Business of Credit Institutions Law

3.1.1 Equity Model/Lending Model
(1) General Rule
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The provision of investment services and/or the performance of investment activities in
connection with financial instruments in Cyprus falls within the scope of and is regulated by
the Investment Services and Activities and Regulated Markets Law, Law 144(I)/2007 (“MiFID
Law”), transposing in Cyprus the Markets in Financial Instruments Directive 2004/39/EC
(“MiFID Directive”).

According to the MiFID Law, and in line with the MiFID Directive, investment services or
activities include the reception and transmission of orders in relation to one or more financial
instruments, the execution of orders on behalf of clients, the provision of investment advice,
engagement in portfolio management, the operation of a multilateral trading facility, dealing
on own account, the placing of financial instruments without a firm commitment basis and
the underwriting of financial instruments and/or placing of financial instruments on a firm

commitment basis.

As regards financial instruments, these include transferable securities (i.e. securities
which are negotiable on the capital market), money-market instruments, units in collective
investment undertakings, derivative instruments for the transfer of credit risk, as well as
options, futures, swaps and forwards which may be settled physically or in cash. However,
subordinated or profit-participation loans to companies — which we understand may be
common products for Crowdfunding platforms in other European countries — are not, as a
general rule, regarded per se as investment products. Nevertheless, notwithstanding that they
may not expressly caught by the MiFID Law, a case-by-case assessment should be performed
to determine whether these loans could potentially trigger any regulatory licensing
requirement, either by the Cyprus Securities and Exchange Commission (“CySEC”), i.e. the
competent regulator for the provision of investment services or by the Central Bank of Cyprus
(“CBC(C”), 1.e. the competent regulator for the provision of any banking services, for the entity

accepting such loans as its main activity.

It is likely that a Crowdfunding platform wishing to engage in investment-based
Crowdfunding will offer services tantamount to investment services and activities provided
for in the MiFID Law. Accordingly, the platform could be receiving orders from investors and
transmitting them to the issuer or another third party intermediary, thus performing the
activity of reception and transmission of orders, or could be acting on behalf of investors to
conclude agreements to buy or sell one or more financial instruments, thus effectively

executing orders on behalf of clients within the scope of the MiFID Law.

In view of the above, where a Crowdfunding platform is carrying out business within the
scope of the MiFID Law, and to the extent there is no applicable exemption from the
application of the MiFID Law, such platform would have to obtain a license from the
competent authority in Cyprus, being CySEC, or would have to be a credit institution that has
an existing authorization to also provide MiFID regulated services and/or activities under its

banking license, or act as the tied agent of an investment firm or credit institution.
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Note is made that with regard to the lending model in particular, the Business of Credit
Institutions Law 66/1997 (the “Business of Credit Institutions Law”) may be of more
relevance. Under the said law it is prohibited for any person, other than a licensed credit
institution, to engage in the business of taking deposits or other repayable funds from the
public unless it has been previously authorized by CBC. The definition of “credit institution”
in Cyprus follows that of Regulation (EU) No 575/2013 (the “CRD IV”) which clarifies that a
credit institution is an undertaking the business of which is to take deposits or other repayable
funds from the public and to grant credits for its own account. In view of the above, it would
seem unlikely for a Crowdfunding platform, having adopted the lending model, to fall into the
above definition that would trigger a banking licensing requirement by the CBC, if the
platform does not hold money for own account and therefore does not perform the activity of

holding deposits and simultaneously granting credit to others for own account.

(2) Exemptions from licensing requirement

Although the MiFID Law does not entail any exemption specific to Crowdfunding, it does

provide several exemptions from its scope, including:

¢ persons who do not provide any investment services or activities other than dealing
on own account unless they are market makers or deal on own account outside a
regulated market or an MTF on an organised, frequent and systematic basis by
providing a system accessible to third parties in order to engage in dealings with

them; or

e persons providing investment advice in the course of providing another
professional activity not governed by the MiFID Law, provided that the provision

of such advice is not specifically remunerated; or

e persons providing an investment service where that service is provided in an
incidental manner in the course of a professional activity and that activity is
regulated by legal or regulatory provisions or a code of ethics governing the

profession which do not exclude the provision of that service etc.

(3) Additional regulatory requirements pursuant to MiFID Law

Where applicable, the MiFID Law imposes a variety of capital, organizational and conduct
of business requirements, aimed at ensuring that client assets are protected, conflicts of
interests are avoided, and that the platform acts in the interests of the clients or investors.
More specifically, an investment firm licensed under the MiFID Law must have a specified
initial capital varying in case the investment firm in question does not deal in any financial
instruments for its own account or underwrite issues of financial instruments on a firm
commitment basis, but holds client money or securities and engages in the reception and
transmission of investors' orders for financial instruments and/or the execution of investors'
orders for financial instruments and/or the management of individual portfolios of
investments in financial instruments. In the event that an investment firm is active in any or

all of the above-named services or activities, but is not authorized to hold client money or
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securities, to deal for its own account, or to underwrite issues or on a firm commitment basis,

the initial share capital required is significantly lower.

Furthermore, in case of a Crowdfunding platform offering investments through equity and
hybrid instruments, solely in the primary market where there are no frequent opportunities
to realize and/or dispose of the investment at publicly available market prices, the platform
offering such investments would have to carry out an appropriateness assessment regarding
its clients. Additionally, platforms remunerated by both projects and investors would have to

take measures to ensure that they are acting in the best interests of clients.

It is noted that in accordance with the MiFID Law (and in line with the requirements of
the Directive on investor-compensation schemes — Directive 97/9/EC), investment firms
licensed under the MiFID Law and credit institutions authorized in Cyprus are not allowed
to provide investment services without participating in the respective investment
compensation funds, providing investors with access to compensation up to a specified amount
where the investment firm is no longer financially able to meet its obligations. As a result of
the above, a Crowdfunding platform authorized under the MiFID Law would have to comply

with the above requirement as well.

3.1.2 Donations or Rewards Model

Donations-based or reward-based Crowdfunding is not expressly regulated in Cyprus and
no investment or banking licensing requirements would be applicable in this type of

Crowdfunding.

3.2 Prospectus requirements

3.2.1 Equity/Lending Model

Entities seeking Crowdfunding which involve either the issuing of securities or, in general,
offerings of investment products to investors may be required to observe the provisions of the
Public Offer and Prospectus Law, Law 114(I) of 2005 (“Prospectus Law”), which implements
the provisions of the Prospectus Directive, namely Directive 2003/71/EC.

Under the Prospectus Law a “public offer” means a communication to persons in any form
and by any means, presenting sufficient information on the terms of the offer and the
securities to be offered, so as to enable an investor to decide to purchase or subscribe to these

securities and includes:

A. the collection of money from the public for the participation in any kind of
investment in securities* and

B. the placing and the offer of securities through investment firms pursuant to the
MiFID Law.

The Prospectus Law requires the publication of a prospectus by any entity which offers its
securities to the public prior to any such offer of securities or to the admission to trading of

such securities on a regulated market, except where certain exclusions or exemptions apply.
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The prospectus cannot be published unless approved by the CySEC. Nonetheless, the
Prospectus Law applies only where instruments are transferable securities within the
definition of MiFID Law, transposing the MiFID Directive.

Furthermore, the Prospectus Law does not apply to the following, inter alia:

e gsecurities included in an offer where the total consideration of the offer in the

European Union is less than EUR 5 million calculated over a period of 12 months;

e an offer of securities addressed solely to qualified investors (as defined in the
MiFID Law);

e an offer of securities addressed to fewer than 150 natural or legal persons per

member state, which are not qualified investors;

e an offer of securities with total consideration in the European Union of less than
EUR 100,000, which value shall be calculated over a period of 12 months as to the

securities offered during this period.

(1) Content of the prospectus

As regards the content of the prospectus, the Prospectus Law provides that the prospectus
must contain all information which according to the specific nature of the issuer and the
securities being object of the public offer or admission to trading on a regulated market, is
necessary in order to enable investors to evaluate comprehensively the assets, liabilities,
financial position, profits and losses and prospects of the issuer and of any guarantor, and of

the rights attaching to such securities.

Upon its approval, the prospectus is valid for 12 months, provided that every time there is
a substantial amendment to it that may potentially influence the evaluation by investors of

the offered securities, a supplementary prospectus must be published, which must be
approved by CySEC.

Lastly, it is noted that the prospectus must be accompanied by a summary note drafted in
a concise manner and summarizing the content of the prospectus and containing basic
information on the offered securities, to aid investors when considering whether to invest in
such securities. The summary note should also contain a warning, stipulating, inter alia, that
it should be read as an introduction to the prospectus and that the investor should base any

decision to invest in the securities on consideration of the prospectus as a whole.

(2) Advertisement

The Prospectus Law provides that (subject to the provisions of Article 34 of Regulation
809/2004) any type of advertisements relating to an offer to the public of securities or to an
admission to trading on the Cyprus Stock Exchange (CSE) or on another regulated market
that takes place in Cyprus, shall be clearly distinguishable and recognizable and shall state
that a prospectus has been or shall be published and indicate the location where investors are

able to obtain it, or how investors shall be able to have access to its full text. Furthermore, the
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information contained in an advertisement may not be inaccurate or misleading, but
consistent and without any conflict or discrepancy with the information contained in the
prospectus, and any type of announcement by which a public offer or admission to trading on
the CSE or on another regulated market is announced, shall be previously submitted to
CySEC.

3.2.2 Donations or Rewards Model

As above, donations-based or reward-based Crowdfunding is not expressly regulated in

Cyprus, and prospectus requirements will not be applicable for this type of Crowdfunding.
3.3 Regulation of Crowdfunding under the AIFMD regime

The Cyprus Alternative Investment Fund Managers Law 56(1)/2013 (the “AIFM Law”)
could be applicable to a Crowdfunding platform which manages or markets a collective
investment undertaking (other than in the form of Undertakings for Collective Investments
in Transferable Securities - UCITS) which raises capital from a number of investors with the
aim of investing it in accordance with a “defined investment policy”. In the latter scenario, the
investment vehicle itself could form an alternative investment fund (“AIF”), which would have
to be authorized by CySEC if established in Cyprus. However, if the investment vehicle
constitutes an operating company, it is unlikely that the application of the AIFM Law would
be triggered; instead the general provisions of the Companies Law would be applicable to it if

it operates as a limited company established under Cyprus law.

In accordance with the Alternative Investment Funds Law, Law 131(1)/2014 (“AIF Law”),
an AIF is any collective investment undertaking (other than UCITS) including the investment

compartments thereof, which, collectively:

A. raises capital from a number of investors, with a view to investing it in accordance
with a defined investment policy for the benefit of those investors; and

B. does not require authorisation pursuant under the Open-ended Undertakings for
Collective Investments Law of 2012, Law 78(I)/2012 or pursuant to the legislation
of another Member State which harmonises the article 5 of the Directive
2009/65/EC (the “UCITS IV Directive”).

The AIFM Law contains various exclusions from its scope, including:

A. Holding companies, defined as “a company with shareholdings in one or more other
companies, the commercial purpose of which is to carry out a business strategy or
strategies through its subsidiaries, associated companies or participants in order

to contribute to their long-term value, and which is either a company:

— Operating on its own account and whose shares are admitted to trading on a

regulated market in the Union; or
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— is not established for the main purpose of generating returns for its investors by
means of divestment of its subsidiaries or associated companies, as evidenced in its

annual report or other official documents”.

B. Securitisation special purpose entities defined as “entities whose sole purpose is to
carry on a securitisation or securitisations within the meaning of Article 1(2) of
Regulation (EC) No 24/2009 of the European Central Bank of 19 December 2008
concerning statistics on the assets and liabilities of financial vehicle corporations
engaged in securitisation transactions (ECB/2008/30) and other activities which
are appropriate to accomplish that purpose”.

In the event that the AIFM Law applies, a manager of the AIF (or the AIF itself in case it
is a self-managed AIF) would have to be appointed, which itself would be subject to
organizational and capital requirements. Where the AIF is internally managed (i.e. the AIF
manages itself), the initial capital required is EUR 300,000. In case the AIF is externally
managed, the external manager would have to have an initial capital of EUR 125,000. Other
requirements that would have to be complied with include risk management, asset valuation,
disclosure requirements, addressing of conflicts of interest, remuneration practices and
management of the AIF’s liquidity. Additionally, a depositary would have to be appointed for
the AIF, which can only be either an authorised credit institution, investment firm or other
eligible firm but may not be the AIFM.

AIFs may be marketed to professional and retail investors, subject to the observance of

further requirements.

In the above context, if the Crowdfunding platform qualifies as an external ATFM, apart
from the services of managing and marketing AlIFs, it may also be authorized by CySEC to
provide other non-core services, such as investment advice, safe-keeping and administration
in relation to shares or units of collective investment undertakings and reception and

transmission of orders in relation to financial instruments.

3.3.1 Project Company seeking funding
(1) Equity Model

Project companies might qualify as AIFs within the meaning of the AIFM Law if they seek
funding from investors in return for a share in the profits or revenue generated by the project
as in the Equity Model.

(2) Lending Model

As far as investments by means of subordinated loans (or other debt-based investments)
are concerned, these may be structured as non-AIF investments for the reason that the

investors do not share liability for any losses.

(3) Donations or Rewards Model
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This type of Crowdfunding does not offer any kind of revenue but instead non-financial
rewards (usually tickets etc.). Therefore, the funds are not invested for the benefit of the

investors and the funding contains no collective investment undertaking such as an AIF.

3.3.2 Crowdfunding Platform

Assuming the operator of the Crowdfunding platform will not raise capital from investors
for its own business it will not qualify as an AIF. Equally, as it will most probably not manage
the relevant company or project being the underlying investment, it will not qualify as an
AIFM either.

3.4 Regulation under the Payment Services Directive

The money-handling aspect may be of relevance in all types of Crowdfunding. Whether
adopting the equity, lending or donations-rewards model, Crowdfunding platforms could be
said to be providing the following services as defined in the Payment Services Law, Law
128(I1)/2009 (“PS Law”):

* services enabling cash to be placed in, or withdrawn from, a payment account and

the operations required for operating a payment account;

* the execution of payment transactions, including transfers of funds on a payment
account with the users’ payment service provider or with another payment service

provider;
* issuing and/or acquiring payment instruments; or

* money remittance.

In cases where Crowdfunding platforms intend to provide directly the above-listed services
they could be regarded as payment service providers (“PSPs”), and as such, unless they are

credit-institutions or e-money institutions, must be authorised by the Central Bank of Cyprus.

The PS Law provides different thresholds of initial capital requirements for payment
institutions ranging from EUR 20,000 for those offering money remittance services to EUR
125,000 if different services are offered. PSPs must also adhere to requirements relating to
own funds, appropriate governance arrangements and internal control mechanisms,
transparency requirements and provisions as regards the consequences of non-execution or
defective execution of a payment order, including restoration of the amount of the payment

transaction.

Note is made however that the PS Law excludes from its scope certain services which could

be of relevance for Crowdfunding activities, i.e.:

* payment transactions from the payer to the payee through a commercial agent
authorised to negotiate or conclude the sale or purchase of goods or services on
behalf of the payer or the payee;

* services provided by technical service providers, which support the provision of

payment services, without them entering at any time into possession of the funds
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to be transferred, including processing and storage of data, trust and privacy
protection services, data and entity authentication, information technology (IT)
and communication network provision, provision and maintenance of terminals

and devices used for payment services;

* services based on instruments that can be used to acquire goods or services only in
the premises used by the issuer or under a commercial agreement with the issuer
either within a limited network of service providers or for a limited range of goods

or services.

Importantly, the law makes clear that any funds received by payment institutions from
payment service users with a view to the provision of payment services shall not constitute a
deposit or other repayable funds (as those terms are used for the purposes of the Business of
Credit Institutions Law as well as the E-money Law, Law 81(1)/2012). This is of particular

importance, when the Crowdfunding platform is operating under the lending model.
3.5 Possible additional regulations

Other regulations which may be applicable to a Crowdfunding platform include:

¢ The E-money Law, Law 81(I)/2012;
e The Distance Marketing of Financial Services Law, Law 242(I1)/2004;
¢ The Consumer Credit Law, Law 106(I)/2010;

* The Prevention and Suppression of Money Laundering Activities Law, Law
188(1)/2007;

* The Processing of Personal Data (Protection of Individuals) Law 138(I) 2001;

4 Regulatory barriers for Crowdfunding crossing borders

4.1 Applicable law

Cyprus financial regulation will generally apply either in the case where investors
domiciled in Cyprus are approached by foreign financial actors (e.g. investment firms or
issuers of financial instruments etc.) or in case Cyprus financial actors conduct cross-border

investment or banking activities whether in other EU member states or in third countries.

In particular, the MiFID Law applies to the provision of investment and ancillary services,
as well as the performance of investment activities on a professional basis in Cyprus, where

the provision of investment and ancillary services in Cyprus includes, inter alia:

A. any provision or offer for the provision of investment and ancillary services, made
from a place outside Cyprus to persons within, or resident or domiciled in Cyprus,
provided the above provision or offer reaches such persons when they are within
or resident or domiciled in Cyprus or where the relevant transaction is concluded

within Cyprus;
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B. any provision or offer for the provision of investment and ancillary services, which
comes from inside Cyprus or from a person within, resident or domiciled in Cyprus,

to persons that are within, resident or domiciled in Cyprus or outside Cyprus;

Nevertheless, the criteria determining how an offer for the provision of services reaches
investors resident or domiciled in Cyprus are not expressly set out in any secondary legislation
by the competent regulator. This may be important in the case of a Crowdfunding platform
established under the laws of another EU member state, as the determination of whether the

MiFID Law would be applicable may not be as straightforward.
4.2 Inbound

The question is whether the Crowdfunding platform addresses investors in the Republic

of Cyprus or accommodates Cyprus companies or projects on its platforms.

4.2.1 Foreign Crowdfunding platform addresses Cypriot investors

The Cyprus regulatory framework may be applicable to the:

¢ Crowdfunding platform; and/or
* Company or project seeking funding

4.2.1.1 Crowdfunding platform

(1) License obligations

The applicable regulatory framework will depend on whether the Crowdfunding platform
holds, or not, a MiFID license (and therefore a passport) in any other EU member state.

(a) The platform holds a MiFID license in another EU member state
Scope of MiFID Law

As stated further above, the MiFID Law, transposing the respective MiFID Directive,
applies to the provision of investment services or activities (i.e. the reception and transmission
of orders, the execution of orders on behalf of clients, the provision of investment advice, the
engagement in portfolio management, the operation of a multilateral trading facility, the
dealing on own account, the placing of financial instruments with or without a firm
commitment basis) relating to financial instruments caught within MiFID scope. Such
financial instruments include transferable securities, money-market instruments, units in
collective investment undertakings, derivative instruments for the transfer of credit risk, as

well as options, futures, swaps, forwards which may be settled physically or in cash, etc.

Whereas it is likely that an EU-based Crowdfunding platform may engage in investment-
based Crowdfunding addressing Cyprus resident or domiciled investors, in order for the
MiFID Law to be applicable, such services shall need to relate to financial instruments as
defined in the said Law. By way of example, if the EU-based Crowdfunding platform acts on

behalf of Cyprus investors to conclude agreements to buy or sell shares in a private company
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(in such case being the project company seeking funding), the MiFID Law will not be
applicable. Similarly, Crowdfunding conducted in the form of subordinated and/or profit-
participation loans, will also fall outside MiFID as such products are also not regarded as
financial instruments. It is not clear whether a specific license may be required for
Crowdfunding platforms addressing financial instruments or other investment products not
falling within MiFID; CySEC or the CBC (as the case may be) may examine this on a case by

case basis when (or if) assessing their specific characteristics.

EU passport

The MiFID Law provides that an investment firm (“IF”) authorised and supervised by a
competent authority of another member state, and therefore a Crowdfunding platform
authorized as such, may freely provide investment and ancillary services and/or perform
investment activities within the territory of Cyprus, without obtaining a relevant license from
CySEC and without establishing a presence in Cyprus, provided that such services and/or

activities are covered by its authorisation.

The IF may begin providing services and/or performing activities freely in the territory of
Cyprus, when the notification from the competent authority of the home member state is
communicated to CySEC, stating the program of operations that the IF intends to apply in
Cyprus and in particular the investment services or activities and ancillary services it intends

to provide, as well as whether it intends to use tied agents in Cyprus.

In the event that the Crowdfunding platform holds a MiFID License and intends to
approach Cyprus investors, it is not clear whether the MiFID license will suffice also for
providing financial services relating to financial instruments or products not covered by the

MiFID license — e. g. shares in a private company or subordinated profit-participating loans.

(b) The platform has no MiFID license

As already mentioned, if the Crowdfunding platform intends to address investors resident or
domiciled in Cyprus, local regulation will be applicable. Therefore, the Crowdfunding platform
must in principle — apply for a license under MiFID provided that it intends to offer investment
services or activities in financial instruments falling within MiFID scope.

(2) Other financial regulation

Other financial regulation may be applicable depending on the activities conducted by the
EU Crowdfunding platform seeking to provide services in Cyprus, e.g. the Payment Services
Law, the E-Money Law, the Business of Credit Institutions Law etc., with relevant passport
provisions also being applicable. The foreign platform will also be considered an obliged person
under the Cyprus Anti-Money Laundering legislation to the extent that it provides services in

Cyprus through a branch.
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4.2.1.2 Foreign company / project

(1) Cyprus prospectus regulation

In principle, a foreign company (which would be the company seeking funding through a
Crowdfunding platform) purporting to offer transferable securities (within the meaning of
MiFID) to the public in Cyprus, would have to adhere to relevant provisions of the Cyprus
Prospectus Law. Assuming such company already has a prospectus approved by the competent
authority of its home member state, prospectus passport provisions would be applicable. In
particular, the Cyprus Prospectus Law, provides that where an offer to the public or admission
to trading on the Cyprus Stock Exchange or on another regulated market operating in Cyprus
takes place, if the home member state is not Cyprus, the prospectus and any supplement to
the prospectus approved by the competent authority of the home member state shall be valid,
provided that CySEC and ESMA are notified accordingly.

Notably, where the host member state of an EU-based company is the Republic of Cyprus
and CySEC finds irregularities or any breaches of the law committed by the issuer, it shall
refer these findings to the competent authority of the home member state and to ESMA.
Furthermore, where despite the measures taken by the competent authority of the home
member state or due to the non-taking of measures by the latter or due to such measures prove
inappropriate or inadequate, the issuer persists in breaching the relevant legal or regulatory
provisions, CySEC, after informing the competent authority of the home member state, shall
take all appropriate measures in order to protect investors, notifying those to the European

Commission and ESMA at the earliest possible.

(2) Other regulation

Depending on whether the foreign company purports to admit its securities to trading on
the Cyprus Stock Exchange, additional listing requirements pursuant to the Cyprus Securities
and Stock Exchange Law, Law 14(I)/1993 may be applicable. In the event that the foreign
company issues subordinated profit-participating loans, these will not in principle be
regulated in Cyprus. Finally, foreign companies issuing securities or profit-participating loans

will not constitute obliged persons within the meaning of the Anti-money laundering law.

4.2.2 Foreign Crowdfunding platform addresses Cyprus companies

As above, Cyprus regulation may apply to:

¢ The Crowdfunding platform; and/or

* The company or project intending to be funded on the Crowdfunding platform

As stated above, Cyprus financial services regulation will be applicable where investors,
who are resident or are domiciled in Cyprus, are provided or are offered to be provided with
investment services and activities or ancillary services by an investment firm either
established in Cyprus or abroad. However, in the event that such investors are not

approached, Cyprus regulation may not be applicable. Nevertheless, the Cyprus company
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seeking funding shall in any case need to observe the requirements of the Cyprus Companies

Law.
4.2.2.1 Crowdfunding platform

(1) License obligations

As stated above, to the extent services are not being offered in Cyprus and Cyprus
investors are not approached, Cyprus regulation will not apply and the Crowdfunding

platform need not adhere to Cyprus licensing requirements.
(2) Other financial regulation

In case the foreign Crowdfunding platform does not purport to offer any services in Cyprus,

no additional Cyprus financial regulation will be applicable.
4.2.2.2 Company / project

(1) Prospectus regulation

To the extent that the Cyprus company seeking funding through a foreign Crowdfunding
platform purports to issue securities to the public in Cyprus, the Cyprus Prospectus Law will
be applicable. Therefore, if such securities are not purported to be issued in Cyprus, the

Cyprus Prospectus Law will not be applicable.

(2) Other financial regulation

The Cyprus Companies Law, Cap. 113 (the “Companies Law”) sets out several
requirements in relation to the issue of shares and debentures of a Cyprus company, including
that only public companies (i.e. non-private companies with more than 7 members) can offer
shares and/or debentures to the public. Therefore, companies offering such securities to the
public through Crowdfunding platforms have to take the form of a public company in

accordance with the provisions of the Companies Law.

If the securities being issued by the Cyprus company are listed on the Cyprus Stock
Exchange, additional listing requirements pursuant to the Cyprus Securities and Stock
Exchange Law, Law 14(1)/1993 and the Market Abuse Regulation (Regulation (EU) No
596/2014) may be applicable. It is highly unlikely, however, that the securities of a Cyprus
company seeking funding through a Crowdfunding platform will be admitted to trading on a
regulated market. Furthermore, with regard to MAR in particular, as the company seeking
funding will act through a Crowdfunding platform, and therefore the offering and/or dealing
of securities will be performed through the platform, MAR will not be applicable as the

requirements of the regulated market and of trading on such market are not met.

If the Cyprus company uses subordinated profit-participating loans, these will not in
principle be regulated in Cyprus. Finally, such company will not constitute an obliged entity

under the Cyprus Anti-money laundering legislation.
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4.3 Outbound

In this scenario a Cyprus Crowdfunding platform enters foreign (European) markets and

therefore addresses foreign investors.
In this situation, two different alternatives must be considered:

¢ Cyprus Crowdfunding platform approaches foreign (EU) investors or

¢ Cyprus Crowdfunding platform approaches Cyprus investors and presents a

company or project from another EU member state on its platform

4.3.1 Cyprus Crowdfunding platform addresses foreign (EU) investors

Cyprus financial regulation will be applicable to the extent that the provision of financial
services comes from within Cyprus, irrespective of whether such services are being offered to
persons outside Cyprus. That being said, insofar as the Crowdfunding platform is domiciled

in Cyprus, Cyprus financial regulation may be applicable.
4.3.1.1 Crowdfunding platform

(1) License obligation

As stated further above, the MiFID Law applies to the provision of investment and
ancillary services and the performance of investment activities on a professional basis in
Cyprus where the provision of investment and ancillary services in Cyprus any provision or
offer for the provision of investment and ancillary services, which comes from inside Cyprus
or from a person within, resident or domiciled in Cyprus, to persons that are within, resident
or domiciled in Cyprus or outside Cyprus. Therefore, although Cyprus investors may not be
approached, the fact that the provision of investment services comes from within Cyprus,
could mean that the Cyprus Crowdfunding platform offering investment services within

MiFID scope to investors abroad, would be subject to MiFID Law requirements.

(2) Other financial regulation

Insofar as the Cyprus Crowdfunding platform offers investment services under the MiFID
Law, it would also be subject to the Cyprus Anti-money laundering legislation. Furthermore,
requirements arising from the Cyprus Companies Law will also be applicable, since the

Crowdfunding platform is a Cyprus company.
4.3.1.2 Company / project

(1) Prospectus regulation

The Prospectus Law will be applicable in the event that securities are being offered to the
public in Cyprus. That being said, in case that the company seeking funding only addresses

foreign investors, it shall not have to comply with the above law.

(2) Other financial regulation
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Assuming that the company seeking funding is not a Cyprus company and assuming
further that its securities are not listed on a regulated market in Cyprus, no local financial
services regulation will be applicable (including the Cyprus anti-money laundering

regulation).

4.3.2 Cyprus Crowdfunding platform addresses foreign companies / projects

To the extent that Cyprus investors are being approached, appropriate licenses shall need

to be obtained if investment services or other regulated activities are purported to be provided.
4.3.2.1 Crowdfunding platform

(1) License obligation

In case the Cyprus Crowdfunding platform approaches Cyprus investors presenting
foreign companies or projects, and provided that it provides the MiFID investment services or

activities in relation to financial instruments, the MiFID Law will be applicable.

(2) Other financial regulation

Other financial regulation may be applicable depending on the activities conducted by the
EU Crowdfunding platform seeking to provide services in Cyprus, e.g. the Payment Services
Law, the E-Money Law, the Business of Credit Institutions Law etc. Depending on whether
the above regulation is applicable, the platform will also be considered an obliged entity under

the Cyprus Anti-Money Laundering legislation.
4.3.2.2 Company / project

(1) Prospectus regulation

In principle, a foreign company (which would be the company seeking funding through a
Crowdfunding platform) purporting to offer transferable securities (within the meaning of
MiFID) to the public in Cyprus would have to adhere to relevant provisions of the Cyprus
Prospectus Law. Assuming such company already has a prospectus approved by the competent

authority of its home member state, prospectus passport provisions would be applicable.

(2) Other financial regulation

Foreign companies or projects that issue securities might be subject to additional
compliance obligations (e.g. listing and transparency requirements), in the event for instance
that such securities are traded on a regulated market in Cyprus. In the event that such foreign
companies or projects issue subordinated profit-participating loans, these will not in principle
be regulated in Cyprus. Finally, foreign companies issuing securities or profit-participating
loans will not constitute obliged persons within the meaning of the Anti-money laundering

law.
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4.4 Impact of EU regulation

4.4.1 Prospectus rule / regimes

As stated above, the Prospectus Law transposes into national law the Prospectus
Directive. Furthermore, the Companies Law also requires Cyprus companies intending to
invite persons to subscribe for shares in or debentures of in such company to issue a prospectus
and lists certain requirements in respect of its content. Nevertheless, the Companies Law
explicitly provides that Companies Law provisions shall not apply in relation to shares or
debentures to which the Prospectus Law applies. As the Prospectus Law applies to
transferable securities which are negotiable on the capital market, the provisions of the
Companies Law will catch shares or debentures issued by a public Cyprus company that are
non-negotiable on the capital market. Furthermore, the Prospectus Law has a broader scope
applying to both Cyprus and foreign companies seeking to offer securities to the public in
Cyprus, whereas the Companies Law only applies to Cyprus companies. Therefore, EU

legislation is most influential in setting the prospectus regime in Cyprus.

4.4.2 ATFM-Directive

As stated above, the Cyprus AIFM Law, which transposes into national law the provisions
of the AIFMD, could be of relevance to a Crowdfunding platform where the latter manages or
markets a collective investment undertaking (other than in the form of Undertakings for
Collective Investments in Transferable Securities- UCITS) which raises capital from a number
of investors with the aim of investing it in accordance with a “defined investment policy”. In
such case, the company or project seeking funding could form an AIF, which would have to be
authorized by CySEC if established in Cyprus. However, if the company seeking funding
constitutes an operating company, it is unlikely that the application of the AIFM Law would

be triggered, however this made be determined by the respective competent authority.

In view of the above, and given that the interpretation of whether there exists a collective
investment undertaking (and therefore an AIF) remains with the respective local authorities,
it cannot be excluded that there may be a cross-border barrier, in the sense that a local
supervisory authority may consider an investment vehicle to be an AIF, whereas one other
will not deem it as such. Furthermore, given that there is no harmonized EU framework with
regard to the marketing of AIF units to retail investors, additional and more burdensome
regulation may be imposed on such an AIF depending on the jurisdiction where the AIF

intends to market its units.

4.4.3 MiFID / MiFID I1

Both MiFID I and MiFID II apply to transferable securities which are negotiable on the
capital market. As it may be unlikely that Crowdfunding platforms will address companies
issuing such securities, the application of MiFID may be very limited to the Cyprus
Crowdfunding market. In fact and as stated further above, at the moment there are no Cyprus

Crowdfunding platforms operating either through the equity or lending models.
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Nevertheless, MiFID’s passporting provisions may defeat to a certain extent regulatory

barriers pertaining to the provision of services from one EU country to another.

4.4.4 PSD/PSD II

The PS Law implementing the Payment Services Directive may be crucial to the operation
of a Crowdfunding platform, whether under the lending, equity or donations or rewards
models. The PSD II which aims to improve the existing rules is expected to be implemented
by January 2018.

Although PSD is a full harmonization Directive intended to provide clear and harmonised
rules across Europe, it has provided some leeway in the implementation of certain provisions.
Additionally, the competent authorities appointed by Member States to supervise
implementation of the PSD also have a degree of flexibility in the interpretation of certain

provisions, including the money remittance services.

Nevertheless, it is understood that as far as the PS Law is concerned, any transfer of funds
through the operator of a Crowdfunding platform would generally constitute money
remittance services within the meaning of the PS Law. Such transfer of funds could occur if
the investors pay their investment amounts to the Crowdfunding platform which then passes

the funds to the company or project seeking funding.

In view of the above, the PSD and PSD II directives have a great impact for Crowdfunding

with regard in particular to the conclusion of transactions.
4.5 Summary

While a number of European countries have already implemented regulation specific to
Crowdfunding, the lack of relevant market practice in Cyprus may be the main reason a
similar legislative initiative has yet to be introduced in the country. In view of the above,
guidance with regard to the regulation of Crowdfunding is sought in the applicable European
financial services regulatory framework. Nevertheless, given the leeway member states
possess in the transposition of EU directives, it is understood that certain regulatory barriers
may arise in the cross-border activities of Crowdfunding platforms. From a Cyprus
perspective, the following requirements arising from the applicable financial services

regulation may impact the cross-border provision of services by Crowdfunding platforms:

e Wide scope of the MiFID Law, which applies, inter alia, to any provision or offer
for the provision of investment services to investors who are resident or are

domiciled in Cyprus;

e Inbound as well as outbound: passport is only available to MiFID licensed
investment firms or other EU licensed service providers (e.g. Credit institutions,
PSPs, E-money institutions). Therefore Crowdfunding platforms addressing
companies issuing securities not falling within MiFID scope or subordinated profit-
participating loans are excluded from the possibilities of the European passport

regime and shall adhere to local requirements on each occasion;
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5 Lessons learned from Cyprus regulation for a possible harmonised
European Crowdfunding regulation

5.1 Role model ("dos")

As Cyprus has not adopted Crowdfunding-specific legislation, it may not be considered as

a role model for a possible harmonized European Crowdfunding regulation.
5.2 Aspects that should be avoided ("don'ts")

As above, Cyprus has not adopted Crowdfunding-specific legislation, which could be
problematic to a possible harmonization of the European Crowdfunding regulation.

6 Conclusion

Although an increasing number of EU member states have taken the initiative to regulate
the Crowdfunding business as a method of financing, Cyprus has yet to follow this example.
In view of the lack of specific regulation, any barriers from a Cyprus law perspective to cross-
border Crowdfunding stem from the lack of regulation which may cause some uncertainty as
to the applicable requirements. That being said, we would suggest that the following measures
shall need to be taken on a European legislative or administrative level in order to safeguard

full harmonisation across the EU:

* regulation of all types of financial and other instruments that may be potentially
used in Crowdfunding (especially non-negotiable transferable securities) and

subordinated profit-participating loans;

e clarification that the MiFID II license (and by extension the EU Passport) shall
extend to all financial instruments covered by national legislation in the host EU

member state;

¢ harmonised definitions of the terms deriving from relevant European legislation

(e. g. financial instruments).
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7 Summary - Crowdfunding regulation

Country

Summary

Cyprus

Recent
developments in
Crowdfunding
regulation

There have been no developments in Cyprus regarding Crowdfunding

regulation, which remains largely under-developed.

Current / planned Crowdfunding regulation

General
regulation

Equity Model/Lending Model

If investment services are offered or investment activities are performed
by the Crowdfunding platform as regards financial instruments (e.g.
shares, units in collective investments etc) an investment license must
be granted following the prior authorization of the Cyprus Securities
and Exchange Commission (CySEC);

Financial instruments under MiFID include transferable securities (i.e.
securities which are negotiable on the capital market), money-market
instruments, units in collective investment undertakings, derivative
instruments for the transfer of credit risk, as well as options, futures,
swaps, forwards which may be settled physically or in cash, etc.
Subordinated or profit-participation loans to companies are not, as a
general rule, regarded per se as investment products.

MiFID Law does not include a specific Crowdfunding exemption from
its scope, but it does provide several other exemptions.

Where applicable, the MiFID Law imposes a variety of capital,
organizational and conduct of business requirements, purporting to
ensure that client assets are protected, conflicts of interests are avoided,
and that the platform acts in the interests of the clients or investors.

With regard to the lending model in particular, the Business of Credit
Institutions Law 66/1997 may be of more relevance.

- Under the Business of Credit Institutions Law, it is
prohibited for any person, other than a licensed credit
institution, to engage in the business of taking deposits or
other repayable funds from the public unless it has been
previously authorized by CBC.

- It would seem unlikely for a Crowdfunding platform, having
adopted the lending model, to fall into the above definition
that would trigger a banking licensing requirement by the
CBC, if the platform does not hold money for own account
and therefore does not perform the activity of holding
deposits and simultaneously granting credit to others for
own account.

Donations or Rewards Model
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No investment or banking licensing requirements would be applicable
to this type of Crowdfunding.

Prospectus
requirement

Equity/Lending Model

A requirement for the issuance of a prospectus applies for the offering
of securities to the public. The scope, application and exemptions follows
those of the relevant EU Prospectus Directive;

The prospectus cannot be published unless approved by the CySEC.

Prospectus Law applies only where instruments are transferable
securities within the definition of the MiFID Law, transposing the
MiFID Directive.

Prospectus Law shall not be apply, inter alia, to:

securities included in an offer where the total consideration of the offer
in the European Union is less than EUR 5,000,000, calculated over a
period of 12 months;

an offer of securities addressed solely to qualified investors (as defined
in the MiFID Law);

an offer of securities addressed to fewer than 150 natural or legal
persons per member state, which are not qualified investors;

an offer of securities with total consideration in the European Union of
less than EUR 100,000, which value shall be calculated over a period of
12 months as to the securities offered during this period.

Prospectus shall contain all information which according to the specific
nature of the issuer and the securities being offered, is necessary in
order to enable investors to evaluate comprehensively the assets,
liabilities, financial position, profits and losses and prospects of the
issuer and of any guarantor, and of the rights attaching to such
securities.

Any type of advertisements relating to an offer to the public of securities
or to an admission to trading on the Cyprus Stock Exchange (CSE) or
on another regulated market, that takes place in Cyprus, shall, inter
alia, state that a prospectus has been or shall be published and indicate
the location where investors are able to obtain it, or how investors shall
be able to have access to its full text.

Donations or Rewards Model

Prospectus requirements will not be applicable for this type of
Crowdfunding.

AIFMD-
regulation

In case a Crowdfunding platform constitutes an AIFM operating an AIF,
such ATFM and/or the AIF must be licensed by CySEC under the
AIFMD.

Operating companies are unlikely to be considered as falling under the
scope of the relevant legislation.

an AIF is any collective investment undertaking (other than UCITS)
including the investment compartments thereof, which, collectively:

raises capital from a number of investors, with a view to investing it in
accordance with a defined investment policy for the benefit of those
investors; and
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* does not require authorisation pursuant under the Open-ended
Undertakings for Collective Investments Law of 2012, Law 78(1)/2012
or pursuant to the legislation of another Member State which
harmonises the article 5 of the Directive 2009/65/EC (the “UCITS IV
Directive”).

*  Where the AIF is internally managed the initial capital required is EUR
300,000.

*  Where the AIF is externally managed, the external manager would have
to have an initial capital of EUR 125,000.

* AlIFs may be marketed to professional and retail investors, subject to
the observance of further requirements.

Project Company seeking funding:

Equity Model

* Project companies might qualify as AIFs if they seek funding from
investors in return for a share in the profits or revenue generated by the
project as in the Equity Model.

Lending Model

* Investments by means of subordinated loans, or other debt-based
investments, may be structured as non-AlF investments for the reason
that the investors do not share liability for any losses.

Donations or Rewards Model

* This type of Crowdfunding contains no collective investment
undertaking such as an AIF.

Crowdfunding platform:

e Ifthe platform does not raise capital from the public for its own business
it will not qualify as an AIF.

e If the platform does not manage the relevant company or project being
the underlying investment, it will not qualify as an ATFM.

Payment e The transfer of funds through a Crowdfunding platform could constitute
service a money remittance service which would trigger the obligation for
regulation licensing by the Central Bank of Cyprus.

* Thresholds of initial capital range from EUR 20,000 to EUR 125,000
depending on the services being offered.

e PS Law excludes from scope, inter alia, payment transactions from the
payer to the payee through a commercial agent authorised to negotiate
or conclude the sale or purchase of goods or services on behalf of the
payer or the payee.

Further * The E-money Law, Law 81(1)/2012;
possible * The Distance Marketing of Financial Services Law, Law 242(I)/2004;
requirements

* The Consumer Credit Law, Law 106(1)/2010;

* The Prevention and Suppression of Money Laundering Activities Law,
Law 188(1)/2007;

* The Processing of Personal Data (Protection of Individuals) Law 138(I)
2001;

Regulatory barriers
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Inbound

Foreign Crowdfunding platform addresses Cyprus investors

*  Crowdfunding platform
The platform holds a MiFID license in another EU member state

The applicable regulatory framework will depend on whether the
Crowdfunding platform holds, or not, a MiFID license (and
therefore a passport) in any other EU member state.

The MiFID Law will be applicable to an EU-based Crowdfunding
platform addressing Cyprus resident or domiciled investors if it
engages in investment-based Crowdfunding relating to financial

instruments as defined in the said Law.

EU passport will be applicable to a Crowdfunding platform
holding a MiFID license.

It is unclear whether a MiFID license held by a foreign
Crowdfunding platform will suffice also for providing financial
services relating to financial instruments or products not covered
by the MiFID license — e. g. shares in a private company or

subordinated profit-participating loans.

The platform has no MiFID license

If the Crowdfunding platform intends to address investors
resident or domiciled in Cyprus, local regulation will be

applicable.

Other financial regulation may be applicable depending on the
activities conducted by the EU Crowdfunding platform seeking to
provide services in Cyprus (e.g. the Payment Services Law, the E-
Money Law, the Business of Credit Institutions Law etc.), with

relevant passport provisions also being applicable.

* Foreign Company/project

A foreign company (which would be the company seeking funding
through a Crowdfunding platform) purporting to offer
transferable securities (within the meaning of MiFID) to the
public in Cyprus, would have to adhere to relevant provisions of

the Cyprus Prospectus Law.

Assuming the foreign company already has a prospectus approved
by the competent authority of its home member state, prospectus

passport provisions would be applicable.

The Cyprus Securities and Stock Exchange Law, Law 14(I)/1993
may be applicable depending on whether the foreign company

purports to admit its securities to trading on the CSE.

The Anti-money laundering law will not be applicable.
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Foreign Crowdfunding platform addresses Cyprus companies

* Crowdfunding platform

To the extent services are not being offered in Cyprus and Cyprus
investors are not approached, Cyprus regulation will not apply
and the Crowdfunding platform need not adhere to Cyprus

licensing requirements.

In case the foreign Crowdfunding platform does not purport to
offer any services in Cyprus, no additional Cyprus financial

regulation shall be applicable.

e Cyprus Company/project

To the extent that the Cyprus company seeking funding through
a foreign Crowdfunding platform purports to issue securities to
the public in Cyprus, the Cyprus Prospectus Law will be
applicable. Therefore, if such securities are not purported to be
issued in Cyprus, the Cyprus Prospectus Law will not be

applicable.

Cyprus companies seeking funding through Crowdfunding
platforms should comply with the Cyprus Companies Law, Cap.
113, which sets out several requirements in relation to the issue
of shares and debentures of a Cyprus Company, including that
only public companies (i.e. non-private companies with more than

7 members) can offer shares and/or debentures to the public.

Where the securities being issued by the Cyprus company are
listed on the Cyprus Stock Exchange, additional listing
requirements pursuant to the Cyprus Securities and Stock
Exchange Law, Law 14(I)/1993, as well as the Market Abuse
Regulation (Regulation (EU) No 596/2014) may be applicable.

It 1s highly unlikely that the securities of a Cyprus company
seeking funding through a Crowdfunding platform will be

admitted to trading on a regulated market.

The company will not constitute an obliged entity under the

Cyprus Anti-money laundering legislation.

Outbound

Cyprus Crowdfunding platform addresses foreign (EU) investors

* Crowdfunding platform

Although Cyprus investors may not be approached, the fact that
the provision of investment services comes from within Cyprus,
could mean that the Cyprus Crowdfunding platform offering
investment services within MiFID scope to investors abroad,

would be subject to the MiFID Law requirements.
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— Insofar as the Cyprus Crowdfunding platform offers investment
services under the MiFID Law, it would also be subject to the

Cyprus Anti-money laundering legislation.

— Requirements arising from the Cyprus Companies Law will also
be applicable, since the Crowdfunding platform is a Cyprus

company.

* Company/project
— The Prospectus Law will be applicable in the event that securities

are being offered to the public in Cyprus.

Cyprus Crowdfunding platform addresses foreign

companies/projects

*  Crowdfunding platform
— In case the Cyprus Crowdfunding platform approaches Cyprus
investors presenting foreign companies or projects, and provided
that it provides the MiFID investment services or activities in
relation to financial instruments, the MiFID Law will be

applicable.

— Other financial regulation may be applicable depending on the
activities conducted by the EU Crowdfunding platform seeking to
provide services in Cyprus, e.g. the Payment Services Law, the E-
Money Law, the Business of Credit Institutions Law etc.
Depending on whether the above regulation is applicable, the
platform will also be considered an obliged entity under the

Cyprus Anti-Money Laundering legislation.

* Company/project
— In principle, a foreign company (which would be the company
seeking funding through a Crowdfunding platform) purporting to
offer transferable securities (within the meaning of MiFID) to the
public in Cyprus, would have to adhere to relevant provisions of

the Cyprus Prospectus Law.

— Assuming such company already has a prospectus approved by
the competent authority of its home member state, prospectus

passport provisions would be applicable.

* Foreign companies or projects that issue securities might be subject to
additional compliance obligations (e.g. listing and transparency
requirements), in the event for instance that such securities are traded
on a regulated market in Cyprus.

* In the event that foreign companies or projects issue subordinated
profit-participating loans, these will not in principle be regulated in
Cyprus.
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Foreign companies issuing securities or profit-participating loans will
not constitute obliged persons within the meaning of the Anti-money
laundering law.

Impact of EU Regulation

Prospectus .
regulation

Prospectus Law transposes into national law the respective Prospectus
Directive.

Companies Law also requires Cyprus companies intending to invite
persons to subscribe for shares in or debentures of in such company, to
issue a prospectus and lists certain requirements in respect of its
content. Nevertheless, the Companies Law explicitly provides that
Companies Law provisions shall not apply in relation to shares or
debentures, to which the Prospectus Law applies.

AIFM-Directive | °®

Cyprus AIFM Law, transposes into national law the provisions of the
AIFMD, could be of relevance to a Crowdfunding platform where the
latter manages or markets a collective investment undertaking (other
than in the form of Undertakings for Collective Investments in
Transferable Securities- UCITS) which raises capital from a number of
investors with the aim of investing it in accordance with a “defined
investment policy”.

The interpretation of collective investment undertakings (and therefore
an AIF) remains with the respective local authorities and therefore it
cannot be excluded that there may be a cross-border barrier, in the sense
that a local supervisory authority may consider an investment vehicle
to be an AIF, whereas one other will not deem it as such.

No harmonized EU framework with regard to the marketing of AIF
units to retail investors, additional and more burdensome regulation
may be imposed on such an AIF depending on the jurisdiction where the
ATF intends to market its units.

MiFID / MiIiFID | Both MiFID I and MiFID II apply to transferable securities which are
11 negotiable on the capital market. As it may be unlikely that Crowdfunding
platforms will address companies issuing such securities, the application of
MiFID may be very limited to the Cyprus Crowdfunding market.

PSD /PSD II .

The PS Law implementing the Payment Services Directive may be
crucial to the operation of a Crowdfunding platform, whether under the
lending, equity or donations or rewards models.

The PSD II is expected to be implemented by January 2018.
It is understood that as far as PS Law is concerned, any transfer of funds

through the operator of a Crowdfunding platform would generally
constitute money remittance services within the meaning of the PS Law.
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Czech Republic

1 Recent developments in the market of Crowdfunding in the Czech
Republic

During the last years there were the following significant developments in the Czech

Republic regarding Crowdfunding:

1.1 The Equity Model (individuals make investments in return for a share in

the profits or revenue generated by the company / project)

Although Crowdfunding is more and more popular in the Czech Republic, there has not
been any equity platform until recently. Currently we are aware of two equity platforms
offering mostly investments in start-ups and one of these platforms is also offering
investments in the form of mini-bonds. This change may be partly attributable to new
legislation governing corporations (Act no. 90/2012 Coll., the Corporations Act, which took
effect on 1 January 2014). The Corporations Act enables more flexibility in setting up the
corporate governance structure of target companies, thereby making equity Crowdfunding

projects more viable in the long term. Both existing equity platforms are domestic.

1.2 The Lending Model (individuals lend money to a company or project in

return for repayment of the loan and interest on their investment)

Perhaps most significant change in respect of the Lending Model is that financial
institutions are becoming involved in these platforms. Despite this change peer-to-peer
lending is the only currently operative model in practice. Business loans continue to be
outnumbered by loans to private individuals. And also as mentioned above one Crowdfunding

platform is offering investments in the form of mini-bonds.

Currently there are around 5 platforms based on the Lending Model and all of the

platforms are domestic.

1.3 The Donations or Rewards Model (individuals provide money to a

company or project for benevolent reasons or for a non-monetary reward)

Crowdfunding platforms based on the Rewards Model continue to be the most successful
and popular in the Czech Republic. As in the past, social and cultural projects still form a

majority of funded ventures, along with a smaller number of start-up companies.

The majority of Crowdfunding platforms in the Czech Republic are based on Rewards
Model and the platforms are domestic. Currently there are around 10 rewards platforms in
the Czech Re-public.
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1.4 Real Estate Crowdfunding / Renewable Crowdfunding

The real estate projects and the projects dealing with the renewable energy sources are
generally popular and attractive in the market, but so far no Crowdfunding platform focused
on the real estate or renewable energy sources projects has been established in the Czech

Republic and there have been no notable Crowdfunding projects in these areas.
1.5 International approach

We understand that some foreign Crowdfunding platforms (mostly US and Canadian) try
to reach the local markets in Europe and plan to establish international platforms. We have

not seen such trend in the Czech Republic yet.

2 Recent developments regarding Crowdfunding regulation in the
Czech Republic

In the past year the main regulations relevant to Crowdfunding remained largely stable
and unchanged. We understand from unofficial contact with public bodies that the current
extent of Crowdfunding regulation is viewed as sufficient and that, therefore, no specific

regulatory changes directly affecting Crowdfunding are expected in the near future.

3 Current Regulation of Crowdfunding in the Czech Republic

3.1 Licence under Act no. 240/2013 Coll., on management companies and
investment funds, as amended (the “AMCIF”)

3.1.1 Equity Model

Investing in return for a share in the profits or revenue generated by a company/project is

defined by the AMCIF as a form of collective investment.

Such activity corresponds most closely to the definition of an investment fund under the
AMCIF. An investment fund is either a joint-stock company with its registered office in the
Czech Republic or a mutual fund (which is merely a collection of funds and has no legal
personality) that is entitled or the purpose of which is (i) to collect funds from the public by
issuing shares/participation certificates and (i1) to perform the collective investment of the
collected funds on the basis of a given investment strategy based on the principle of the
division of risk for the benefit of the owners of the shares/participation certificates and further

(1) to manage the funds (“Investment Fund”).

An Investment Fund can either (1) be managed by a management company, (i1) exist in
the form of an Investment Fund which is entitled to manage itself or (ii1) exist in the form of
an Investment Fund which is managed by its executive body being a management company.
All three possibilities (a management company, a self-managing Investment Fund and an
Investment Fund managed by its executive body) are required to obtain a licence from the
Czech regulator (i.e. the Czech National Bank).
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The capital of an Investment Fund has to reach at least EUR 1,250,000 within six months

of the date of the establishment of such Investment Fund.

If a project company or a Crowdfunding platform acting under the Equity Model would
intend to provide investment services, it would have to be properly licenced under Act no.
256/2004 Coll., on capital markets, as amended (the “Capital Markets Act”).

Investment services (“Investment Services”) under the Capital Markets Act include in

particular:

A. reception and transmission of orders in relation to investment instruments (i.e. in
particular investment securities such as shares or bonds and derivatives —

“Investment Instruments”);

©

execution of orders in relation to Investment Instruments on behalf of a client;

C. proprietary trading in Investment Instruments;

D. management of client's assets under a contract with the client if an Investment
Instrument is part of such assets;

E. investment advice concerning Investment Instruments;

F. underwriting and/or placing of Investment Instruments on a firm commitment
basis;

G. placing of Investment Instruments without a firm commitment basis; and

H. services of safekeeping and administration of Investment Instruments for the

account of clients (including custodianship and related services).

Alternatively, a Crowdfunding platform may position itself as an intermediary for a direct
sale of shares in the individual companies to its investors, thereby avoiding the application of
collective investment rules. Under this model, the platform would still have to be licenced with
the Czech National Bank as an investment firm, in particular providing the Investment
Services listed above under letter b), ¢), f) and h).

However, the application of this method provides for significant administrative
constraints, in particular regarding the corporate structure of the target companies (e.g. the
economies of the relevant administrative costs effectively rule out target companies structured
as limited liability companies). Furthermore, prospectus requirements (as described in section

3.2) must also be respected.

3.1.2 Lending Model

Under Czech law, the lending of money by individuals to a company/project in return for
repayment of the loan and interest is a non-regulated activity. Despite the fact that the
lending of money would occur through an online Crowdfunding platform, there are no
regulatory requirements under Act no. 21/1992 Coll, on banking, as amended (the “Banking

Act”). However, general civil and commercial rules on lending must be observed.

Most importantly, the Crowdfunding platform is obliged to obtain a trade licence in order
to be entitled to organise lending and borrowing.
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The provision of money to individuals as consumers is now regulated under the new Act
no. 257/2016 Coll., on consumer credit (the “Consumer Credit Act”), which entered into effect
on 1 December 2016. Under the Consumer Credit Act, not only consumer loans providers, but
also consumer loans intermediaries are required to obtain a licence from the Czech National
Bank. The non-banking consumer loans providers and intermediaries now also fall under the

supervision of the Czech National Bank.

Should the Crowdfunding platform act as a non-banking consumer credit provider, it must
satisfy certain statutory requirements, such as minimum registered capital, establishment of
supervisory body, implementation of anti-money laundering rules, etc. The licence for non-

banking consumer loans providers is granted for 5 years with possible extension of 60 months.

Crowdfunding platforms may, however, provide consumer loans in the regime of
intermediaries acting on behalf of third parties. In that case, the statutory requirements are
not as strict, the main requirements being the expertise and credibility. The licence for

consumer loans intermediaries is granted for one year and can be extended by 12 months.

3.1.3 Donations or Rewards Model

The provision of money by individuals to a company/project for benevolent reasons or for
non-monetary reward constitutes an exemption under the AMCIF. Collecting funds or assets
that can be valued in money the main purpose of which is the financing of activities that relate
to the production or sale of goods, research or the provision of services (other than financial
services) and further management of such collected funds or assets that can be valued in
money (or assets gained for such funds or assets that can be valued in money) does not
constitute collective investment. Such activity is thus not regulated by the AMCIF. However,
a Crowdfunding platform which would organise such collection of funds would have to obtain

a trade licence for these purposes.

Furthermore, the requirements of Act No. 117/2001 Coll.,, on public collections, as
amended (the “APC”) apply to the Donations Model. The APC applies to any activity by which
voluntary donations are being collected from further unspecified members of the public (the
“Public Collection”) and imposes several restrictions. In particular, Public Collections may
only be held for publicly beneficial purposes, such as humanitarian purposes, charity,
education, sport, and protection of cultural items, cultural heritage or the environment. Any
Public Collection has to be notified to the relevant Regional Authority (in Czech: “krajsky
urad”). The Regional Authority subsequently scrutinizes the application and may reject it for
non-compliance with the statutory requirements, in particular if it finds that the purpose of
the Public Collection is not publicly beneficial. Furthermore, detailed records of the
contributions must be kept and must be submitted to the Regional Authority after the Public
Collection has finished.

Due to the aforementioned administrative requirements and the fact that Crowdfunding
of certain types of projects (e.g. business start-ups) would rarely satisfy the conditions of public

benefit, current Crowdfunding platforms refrain from the use of the Donations model. Instead,
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the Rewards model is used where each project typically has to define rewards for contributors
and the contribution is structured as a sale of such reward, thus falling out of the scope of the
APC.

3.2 Prospectus requirements

Under the Capital Markets Act, the general prospectus requirement does not apply where
the offering of investment securities (i.e. shares, bonds, securities substituting shares or
bonds, securities enabling the acquisition or sale of shares or bonds, certain derivatives, or
similar securities) in all member state of the European Union does not exceed EUR 1,000,000

within a time period of 12 months.
3.3 Regulation of Crowdfunding under the AIFMD regime

In the Czech Republic, the AIFMD has been implemented by the AMCIF. Under the
AMCIF, an alternative investment fund (an “AIF”) constitutes either a special fund or a fund

of qualified investors.

A special fund under the AMCIF is defined as an Investment Fund which does not fulfil
the requirements stipulated by the law of the European Union and thus is not registered in

the relevant register kept by the Czech National Bank.
The AMCIF defines a fund of qualified investors as:

A. alegal entity (limited partnership, limited liability company, joint stock company,
societas europea or cooperative) with its registered office in the Czech Republic
that is entitled to (i) collect funds or assets that can be valued in money from
several qualified investors by issuing participation securities or in a way that such
qualified investors be-come its shareholders, and (ii) perform collective investment
of the collected funds or assets that can be valued in money on the basis of a given
investment strategy for the benefit of such qualified investors, and (ii1) to manage
such assets; or

B. a mutual fund the purpose of which is to (i) collect funds or assets that can be
valued in money from several qualified investors by issuing participation
certificates and (i1) invest the collected funds on the basis of a given investment
strategy for the benefit of the owners of the participation certificates and (ii1)
manage these assets; or

C. a trust fund (i) the statutes of which identifies several qualified investors as
beneficiaries; such beneficiaries are the founder of the given trust fund or the
person that in-creased the assets of the given trust fund on the basis of a contract
and (i1) which is established for the purpose of investment on the basis of a given

strategy for the benefit of its beneficiaries
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3.3.1 Operating company seeking funding

Assuming that “operating company” means a start-up or developing company seeking
funding for its general commercial business by means of a Crowdfunding platform, the
operating company falls under an exemption under the AMCIF. Collecting funds or assets
that can be valued in money the main purpose of which is the financing of activities that relate
to the production or sale of goods, research or the provision of services (other than financial
services) and the further management of such collected funds or assets that can be valued in
money (or assets gained for such funds or assets that can be valued in money) does not
constitute collective investment. Such activity is not regulated by the AMCIF; therefore, an
operating company can neither fall under the definition of a special fund nor of a fund of
qualified investors under the AMCIF.

Of course, the operating company would have to obtain a relevant trade licence in order to

be able to conduct its business.

3.3.2 Project Company seeking funding

As long as a project company is acting under the Equity Model (i.e. it invests in return for
a share in the profits or revenue generated by such project company), then the provisions in
the AMCIF apply to it. An investor in a project company acting under the Equity Model would
probably not qualify as a qualified investor (as defined by the AMCIF), so a project company
acting under the Equity Model would probably not constitute a fund of qualified investors
under the AMCIF. The capital of a special fund has to reach at least EUR 1,250,000 within
six months of the date of the establishment of such special fund.

Also, if a project company acting under the Equity Model would intend to provide
Investment Services (as defined above), it would have to be properly licenced under the Capital
Markets Act.

The AMCIF will not apply to project companies seeking funding via the Lending or Reward
Models.

3.3.3 Crowdfunding Platform

Should the Crowdfunding platform organise funding for project companies under the
Equity Model, it would not constitute a fund of qualified investors under the AMCIF (as an
investor of a project company acting under the Equity Model would not qualify as a qualified
investor, as defined by the AMCIF). It cannot be ruled out; however, that such Crowdfunding
platform could constitute a special fund under the AMCIF (i.e. an AIF under the AMCIF).

The capital of a special fund has to reach at least EUR 1,250,000 within six months of the

date of the establishment of such special fund.

Also, should the Crowdfunding platform intend to provide Investment Services (as defined
above) when organising funding for project companies under the Equity Model would, it would

have to be properly licenced under the Capital Markets Act.
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Should the Crowdfunding platform organise funding for project companies under the
Lending Model, it would neither constitute a special fund nor a fund of qualified investors, as
the AMCIF would not apply due to the fact that organising the lending of money by individuals
to a company/project in return for the repayment of the loan plus the payment of interest is a

non-regulated activity.

Should the Crowdfunding platform organise funding for project companies under the
Donations or Rewards Model, it would neither constitute a special fund nor a fund of qualified
investors, as the AMCIF would not apply due to the fact that organising the provision of money
by individuals to a company/project for benevolent reasons or for non-monetary reward

constitutes an exemption under the AMCIF.
3.4 Regulation under the Payment Services Directive

Should the Crowdfunding platform intend to perform payment services itself in the Czech
Re-public, it would have to be properly licenced. There is the possibility to become either (i) a
payment institution, (i1) a small-scale payment service provider, (ii1) an electronic money
institution or (iv) a small-scale electronic money issuer under the Act no. 284/2009 Coll., on
payment services, as amended (the “Payment Services Act”). Becoming a payment institution
or an electronic money institution requires a licence granted by the Czech National Bank.
Becoming a small-scale payment service provider or a small-scale electronic money issuer

requires registration with the Czech National Bank.
3.5 Possible additional Regulations

Other common regulations to which the operator of a Crowdfunding platform may be

subject include:

e Act 455/1991 Coll., on trading, as amended (which regulates trade licences) (the
“Trade Licencing Act”);

* the Capital Markets Act; and

e Act 253/2008 Coll., on some measures against the legalisation of proceeds gained

from criminal conduct and financing of terrorism (AML provisions) (the “AML
Act”).

4 Regulatory barriers for Crowdfunding crossing borders

4.1 Applicable Law

The most important criterion to determine whether or not Czech financial regulation shall
apply in the cross-border provision of services is the place where the provision of services
occurred. In case of distance provision of financial services, it is deemed that the service is
provided in the Czech Republic if the Czech market is targeted, e.g. by addressing potential

investors by direct e-mails, calls or by advertisement in national newspapers.

To assess when the financial services provided via the Internet fall under Czech

regulation, it must be considered whether the website focuses on Czech investors, the website
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and the entire communication is in Czech and whether the financial services are actually

being offered to Czech clients.

4.2 Inbound

4.2.1 Foreign Crowdfunding platforms addresses Czech investors
Czech regulatory law can apply to the
¢  Crowdfunding platform and/or
¢ Company/project seeking funding.
4.2.1.1 Crowdfunding platform

The applicable regulatory law depends on whether the platform has a licence granted in
an EU country or not. In addition it always depends on the model of Crowdfunding that is

offered by the platform.
(1) Equity Model

In the case the platform is licenced as an Investment Fund, its licence can be passported
into the Czech Republic and the platform can offer the projects to investors in the Czech

Republic once the passporting is completed. Similar rules are applicable to AIFs.

In the case the platform holds a MiFID licence for an investment firm such licence can be
passported into Czech Republic and after that the platform can offer its projects also to

investors in the Czech Republic.

In the case the platform does not hold a passportable licence, the platform can offer the
projects to investors in the Czech Republic only in the case it obtains the respective licence in

the Czech Republic (or other EU country and passports such licence to the Czech Republic).

(2) Lending Model

As mentioned above there is no specific Crowdfunding regulation applicable to the
platform operating the Lending Model, the platform in fact acts as an intermediary of a loan
and such activity is subject to a trade licence. No further regulatory licence is necessary for

the platform, subject to the below.

In the case the loans would be provided to consumers, the platform would act as an
intermediary of a consumer loan and in that case it would require a registration as an

intermediary with the Czech National Bank.

(3) Donations or Rewards Model

There are no specific regulations for foreign platforms, and same rules as for domestic

platforms would be applicable.

(4) Other financial regulation applicable to all models
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Should payment services be connected with Crowdfunding the platform is also required to
be licenced as payment institution or electronic money institution, depending on the exact
scope of the services provided. In the case it holds the appropriate licence in its home EU

country under the PSD (or PSD II) such licence can be passported into the Czech Republic.
4.2.1.2 Project company

In the case a foreign project/company would be offered in the Equity Model Crowdfunding
platform a prospectus rules must be adhered to. As mentioned above there are no specific
prospectus rules for offering shares through Crowdfunding platform, so the general prospectus

rules (and exemptions) under the Prospectus Directive will apply.

4.3 Outbound

4.3.1 Crowdfunding Platform

In this case the Czech platform addresses investors outside the Czech Republic. As
mentioned above the Czech rules and regulations apply if the services or products are offered
in the Czech Republic or if the investors in the Czech Republic and approached or targeted.
So in this scenario the Czech rules will not apply since only the investors outside the Czech
Republic are targeted.

4.3.2 Project company

The prospectus requirement under Czech law is applicable only in the case a public offer
is addressed to the investors in the Czech Republic. In the case of a public offer of financial

products offered outside of the Czech Republic Czech law will not apply.

4.4 Impact of EU regulation

4.4.1 Prospectus rules

The prospectus requirements in the Czech Republic are governed by the Capital Markets
Act implementing the Prospectus Directive. The scope of the securities to which the prospect
requirements apply to in case of their public offer as well as relevant exemptions are explained
above. The European legislation as implemented into Czech law poses very significant
regulatory barrier to the project companies that are part of the Equity Model. The project
companies mostly rely on the exemption under the Prospectus Directive since the volume of
offered securities is usually below the threshold set by the Prospectus Directive and a

prospectus does not have to be produced.

4.4.2 AIFM-Directive
The AIFM-Directive and the implementing the Czech AMCIF mainly affect equity-based

or potentially lending-based Crowdfunding platforms (debt securities). Since there are no

Crowdfunding specific exemptions or guidelines issued by the regulator, it remains uncertain
whether the Crowdfunding would fall into the scope of AIFM-Directive and the Czech AMCIF.
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4.4.3 MiFID II

The impact of MiFID II on the Czech Crowdfunding platforms is very similar with the
impact of the prospectus rules described in point 4.3.1 above as both MiFID and MiFID II will
have been implemented into the same legislation as the Prospectus Directive, i.e. the Capital
Markets Act. The main scope of application of MiFID/MiFID II is the possibility to rely on the
EU Passport regime both inbound and outbound.

The platform based on the Equity Model might trigger the licencing requirements under
MiFID/MiFID II in the case investment services are provided by the platform as explained

above.

4.4.4 PSD 11

The Payment Services Directive has been implemented into the Czech Payment Services
Act and it is expected that PSD II will be implemented into a new act that would replace the
existing Payment Services Act. The existing Payment Services Act also implements the E-
Money Directive. With respect to PSD I/ PSD II the money remittance services and necessary
licence requirements might be triggered by the Crowdfunding platform if the investor funds
are transferred through it. Alternatively, the Crowdfunding platform may decide to co-operate
with a li-censed payment services operator. In any case the Crowdfunding platform needs to

consider this complex regulation before it commences to operate.
4.5 Summary

Current regulatory environment is quite complex for a Crowdfunding platform — which by
its nature — should not face the same level of regulation as the established financial
Institutions, investment firms or investment firms. By its nature — the Crowdfunding should
be an easier alternative to the established means of raising money and should be recognised
on the EU level in accordance with the aim to establish a European single market. Cross-
border flow of the capital facilitated by the less-regulated Crowdfunding within the Union is

an important socio-economic factor of the EU integration process.

From a Czech perspective, the Crowdfunding platforms face mainly the following

regulatory barriers:

¢ No relevant exemption from licence requirements or a simplified licence under the
Capital Markets Act, and

* No relevant exemption from licence requirements under the AMCIF.

Apart from regulatory barriers, there is almost no official standpoint of the main regulator
concerned — the CNB — on position of Crowdfunding platforms (especially based on Equity
Model).
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5 Lessons learned from the Czech Republic's regulation for a possible
harmonized European Crowdfunding regulation

To a large extent, the regulatory regime of Crowdfunding is already heavily influenced by
harmonized European legal provisions, as they are based on the AIFMD, the Payment
Services Directive (PSD) and PSD II, MiFID, MiFID II and others.

5.1 Role model ("dos")

With regard to the Lending Model and the Rewards Model, it may be viewed positively
that little to no regulatory limitations apply.

5.2 Aspects that should be avoided ("don'ts")

No specific Czech regulations currently exist for Crowdfunding; rather the existing
regulations were adapted and applied to this emerging phenomenon. As a result, the level of

investor protection required by the regulation may limit the viability of smaller investments.

The administrative requirements applied to the Equity Model often require written form
with no possibility to complete such steps electronically, which would be most suited to the
nature of Crowdfunding. The related costs may render investments in smaller amounts

uneconomical.

Regulatory limitations to the Donation Model, such as a requirement to register Public
Collections and maintain detailed records of the provided donations, effectively exclude the

viability of this model.

6 Conclusion

During the past years there has been growing interest in Crowdfunding in the Czech
Republic, although this is not necessarily reflected in the amount of existing platforms.
Currently, the Rewards Model remains the most popular and successful with the Equity Model

attracting start-ups and new investors.
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7 Summary - Crowdfunding regulation

Country Czech Republic
Summary
Recent ¢ Under the new Consumer Credit Act, consumer loans providers and
developments in intermediaries must obtain a licence from the Czech National Bank
Crowdfunding * New Corporations Act enables more flexible structure of target
regulation companies using Equity Model

No new regulation is expected in the near future

Current / planned

Crowdfunding regulation

General
regulation

Project company or Crowdfunding platform acting under Equity Model
can be qualified as an Investment Fund under AMCIF — licence from
Czech National Bank required

Alternatively, Crowdfunding platform may to a limited extent act as
intermediary in direct purchase of shares by investors — licence from
the Czech National Bank required

Project company or Crowdfunding platform acting under Lending
Model is not a regulated entity — no licence required

Project company or Crowdfunding platform acting under Donations or
Rewards Model enjoys an exemption under AMCIF and cannot be
qualified as an Investment Fund — no licence required

Prospectus
requirement

General prospectus requirement for offering of investment securities

Exemptions apply under threshold of EUR 1,000,000 per issuer for
investment securities offered in any Member State of EU within 12
months

AIFMD-
regulation

Operating company like start-up or developing company will not be
qualified as AIF under AMCIF — no licence required

A project company/Crowdfunding platform acting under Equity Model
could possibly be qualified as AIF under AMCIF — licence from Czech
National Bank required

Project company/Crowdfunding platform acting under Lending or
Rewards Model will not be qualified as AIF — no licence required

Payment service
regulation

Provision of payment services as defined under Payment Services Act
by a project company or a Crowdfunding platform triggers licencing
requirements (licence granted by Czech National Bank)

Consumer credit
regulation

The Consumer Credit Act only applies to individuals who are
consumers. The Consumer Credit Act does not apply to business
relationships.

Further possible
requirements

Trade Licencing Act
Capital Markets Act
AML Act

Regulatory barrie

Inbound

In case of distant provision of financial services, it is deemed that the
service is provided in the Czech Republic if the Czech market is
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targeted, e.g. by addressing potential investors by direct e-mails, calls
or by advertisement in national newspapers

The financial services provided via the Internet fall under Czech
regulation if the website focuses on Czech investors, the website and
the entire communication is in Czech and if the financial services are
actually being offered to Czech clients

As a general rule a foreign platform that has MiFID/MiFID II or
Investment Fund licence can offer its products/services in the Czech
Republic on the basis of such licence provided that it has been
passported into the Czech Republic

In the case a foreign platform does not hold a passportable licence it
needs to obtain the respective regulatory licence in the Czech Republic

The project/company must adhere to the prospectus rules (exemptions)
under the Prospectus Directive

Outbound

In the case solely the investors outside the Czech Republic are targeted
either by the Crowdfunding platform or the project/company, Czech
law does not apply

Impact of EU regulation

Prospectus
regulations

Equity Model in the Czech Republic is made subject to prospectus
exemptions under the Prospectus Directive and mostly the exemption
in respect of the total volume of shares offered is use

AIFM-Directive

ATFM Directive and its implementation in the Czech Republic has no
impact on Crowdfunding in the Czech Republic

MiFID / MiFID I

MiFID /MiFID II has a significant impact on the platforms offering the
Equity Model — the platform must have an investment firm licence or
alternatively, depending on the exact scope of services it must have a
local law licence of investment intermediary. The local investment
intermediary licence is not passportable

PSD /PSD II

Any transfer of funds through the operator of a Crowdfunding platform
constitutes money remittance service within the meaning of the
Payment Services Act, the Czech implementation of PSD/PSD II in
Czech law. PSD/PSD II has significant impact regarding the
transaction of investments

D0e0
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Denmark

1 Recent developments in the market of Crowdfunding in Denmark

During the last couple of years the Crowdfunding market in Denmark has become more
and more popular and has in some areas experienced a rapid growth. On 25 March 2017 the
Danish Growth Fund (in Danish: Vakstfonden) and Danish Crowdfunding Association (in
Danish: Dansk Crowdfunding Forening) published a report of the Danish Crowdfunding
market in 2016. The report shows that in both 2015 and 2016 Crowdfunding is estimated to
have increased with a rate of 250 per cent compared to the year before. Therefore, the
Crowdfunding market in Denmark follows the global development.

Below you will find a more detailed description of the recent developments in the different
Crowdfunding models: (i) the Equity Model, (ii) the Lending Model and (iii) the Donations or
Rewards Model.

1.1 Equity Model

The equity-based model continues to be the most complex model from a regulatory per-
spective (please refer to a more detailed description hereof below in paragraph 3.1). This
probably also explains why, despite experiencing the same overall growth as the global
market, equity-based Crowdfunding has had no ground in Denmark until just recently. In
2016, Crowdinvest, which is an equity-based Crowdfunding platform, was launched and is the
first Danish equity-based Crowdfunding platform.

1.2 The Lending Model

Lending-based Crowdfunding is the most common Crowdfunding model in Denmark. It is
estimated to represent 52 per cent of total capital raised by Crowdfunding in Denmark. In
2016, the amount of capital raised by lending-based Crowdfunding grew more than twice

compared to the year before.

Currently, there are six platforms for lending-based Crowdfunding in Denmark. The
lending model distinguishes between (1) platforms where a company is in need of capital and
(i1) platforms where private persons lend capital. Five of the lending-based platforms in
Denmark only provide capital for companies. It is mainly SMEs operating within the trade

and services industry which use the Crowdfunding platforms.

The newest addition to lending-based Crowdfunding platforms is Coop Crowdfunding,
which was launched as a pilot project in April 2017 in collaboration with the already
established platform Lendino. Coop is a Danish supermarket chain with 1.7 million members.
Coop Crowdfunding will create a link between its members and local food manufactures and

businesses.
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1.3 The Donations or Rewards Model

Reward Crowdfunding is much more prevalent in Denmark compared to the global trend.
Reward-based Crowdfunding is estimated to make up for 43 per cent of the total

Crowdfunding market in Denmark in 2016 compared to 8 per cent on a global plan.

Currently, there is only one Danish reward-based Crowdfunding platform. However, a
number of Danish projects can be found on well-known foreign platforms such as Kick-starter
and Indiegogo.

Donation-based Crowdfunding is estimated to take up 5 per cent of the total Crowdfund-
ing market in Denmark in 2016. There are two Danish platforms for donation-based
Crowdfunding.

1.4 Real Estate Crowdfunding

Real Estate Crowdfunding has started to gain ground in Denmark. Recently, a
Crowdfunding platform called BrickShare has been launched. The platform enables investors
to invest in real estate property. The investor receives its share of the periodic rent income

and the profit (if any) by the sale of the property.
1.5 Renewable Energy Crowdfunding

According to information available on the websites of the various Danish Crowdfunding
platforms only very few and minor renewable energy projects have been financed via

Crowdfunding platforms in Denmark.
1.6 International approach

Some international Crowdfunding platforms, especially within Reward Crowdfunding
have entered the Danish market. However, for the time being, we are yet to see the

breakthrough of international Crowdfunding platforms in Denmark.

2 Recent development regarding Crowdfunding regulation in
Denmark

In May 2015 the Danish Ministry of Industry, Business and Financial Affairs concluded
in its report on Crowdfunding in Denmark, that no amendments to existing regulation were
necessary to advance the application of Crowdfunding in Denmark. As a consequence hereof,
there have been no particular developments regarding the Crowdfunding regula-tion in

Denmark.

However, the Danish Ministry for Industry, Business and Financial Affairs recently an-
nounced that the Danish government intends to make it easier for fintech companies to be
established in Denmark. The aim is to create a fintech lab within the Danish FSA, which will
make it easier for digital start-ups to navigate within the financial regulation. Accordingly,
Crowdfunding platforms, which carry out activities within the fintech industry, would

therefore also be able to benefit from this fintech lab.
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3 Current Regulation of Crowdfunding

3.1 Licence requirements under Danish financial regulation

3.1.1 Equity Model

Rendering of investment services in Denmark commercially are regulated activities under
Danish law and such activities are subject to a licensing requirement from the Danish FSA
according to the Danish Financial Business Act (Consolidated Act No. 174 of 31 January 2017).

For the purpose of Danish law “investment services” are interpreted and based on MiFID
and include, inter alia, receipt and arrangement for the account of investors of orders in
relation to one or more financial instruments and, execution of orders with one or more
financial instruments. Financial instruments within the scope of the Danish Financial
Business Act include securities and financial instruments. Securities include shares in
companies and other securities equivalent to shares in companies, partnerships and other
businesses, and share certificates, bonds and other debt instruments, including certificates
for such securities, and any other securities of which securities as mentioned above can be
acquired or sold, or give rise to a cash settlement, the amount of which is fixed with securities,
currencies, interest rates or returns, commodities indexes and other indexes and targets as

reference.

MiFID II, which is to be implemented in Danish law before 3 July 2017 by way of amend-
ments to the Danish Financial Business Act and by a new Act on Capital Markets (in Danish:
lov om kapitalmarkeder), will from a Crowfunding platform point of view not change the scope

of applicability in relation to investment services and financial instruments.

If a Crowdfunding platform facilitates the offering of securities or financial instruments,
the operator of the platform renders investment services and is therefore subject to the
licensing requirement under the Danish Financial Business Act if the Crowdfunding plat-form
facilitates that investors meet public limited companies that are seeking funding with a view
to facilitating a transaction in respect of the shares in the limited companies. The Danish FSA
has in November 2013 issued guidance on the licensing requirements and the exemptions

thereunder.

3.1.2 Lending Model

Any activity in Denmark comprising receiving from the public of deposits or other funds
to be repaid requires a license in accordance with the Danish Financial Business Act. If the
Crowdfunding model is based on the concept that the Crowdfunding platform provider will

repay the deposits provided by the investors this will require a license under Danish law.

3.1.3 Donations or Rewards Model

Each of the Donations and Rewards Model is structured in order not to constitute any form

of financial investment or financial return and therefore is not within the scope of the Danish
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financial regulation. Accordingly, the provider of a Crowdfunding platform operating this

model is not subject to any financial regulation or license requirements.

3.2 Prospectus requirements

3.2.1 Equity Model

The public offering and sale of securities or investment products to investors is subject to
a prospectus requirement pursuant to the Danish Securities Trading Act (Consolidated Act
no. 251 of 21 March 2017) which for prospectuses above EUR 5,000,000 implements the
Prospectus Directive. Currently, Danish law has a special set of national rules in respect of
prospectuses for offerings with a value between EUR 1,000,000 and 5,000,000. The Danish
Securities Trading Act is expected to be replaced by a new act which has been introduced as
“Act on Capital Markets”. In the bill for the new act it is proposed that the special national
rules are to be left out. Consequently, the national rules are not expected to be effective from
3 January 2018.

The Danish Crowdfunding offers are very limited, most Crowdfunding offers fall within
the exemption for offers worth less than EUR 1,000,000 in a period of 12 months. There are
other exemptions that may be applicable if single issues exceed this level such as if the issues
are addressed solely to qualified investors or is addressed to fewer than 150 natural or legal
persons. However, as the Danish offerings are very limited, and most often subject to the
exemptions no prospectus requirement is likely to apply in respect of the types of

Crowdfunding which are currently available or will be in the near future in Denmark.

3.3 Regulation of Crowdfunding under the AIFMD regime

3.3.1 Equity Model and Lending Model

A Crowdfunding platform where investors are offered a variety of start-ups, which they
are able to invest in in order to receive a return may be subject to the Danish Act on
Alternative Investment Fund Managers (Act no. 1074 of 6 July 2016) (the “AIFM Act”), if the
platform will qualify as an Alternative Investment Fund. This definition is laid out in the
ATFM Act implementing the Alternative Investment Funds Managers Directive (the
“ATFMD”) in Danish legislation. If the platform qualifies as an alternative investment fund
(an “AIF”), the persons administering the platform will qualify as Fund Managers and thereby
be subject to the AIFM Act. Currently, no platforms have been registered as an AIF according
to the Danish FSA’s homepage.

3.4 Regulation under Payment Services Directive

(1) Lending Model

If the activity rendered in connection with the Lending Model qualifies as payment ser-
vices the rendering of such activity will require an authorisation from the Danish FSA
pursuant to the Danish Payment Services and Electronic Money Act. The transmission of
funds between the potential investor and the project/entity which is being funded may require

@ Review of Crowdfunding Regulation 2017 > 161



*
* \ www.eurocrowd.org
ecn

the Crowdfunding platform provider providing “money remittance” services under the Danish

Payment Services and Electronic Money Act.

The Danish Payment Services and Electronic Money Act is expected to be replaced 1
January 2018 by a new Act on Payments, which will implement the PSD2-directive into
Danish law. The bill for the new act was introduced to the Danish Parliament on 15 March
2017. The current form of the bill reflects an implementation, which is close to the wording of
the directive. However, in certain areas gold plating of the PSD2-directive is proposed,
including areas of consumer protection and the Danish debit card solution, “Dankortet”. Thus,
the bill restricts the possibility for any provider to draw up consumer profiles based on data
regarding the consumer’s payments. Moreover, the new act will comprise corporate
governance obligations in regards to whistle blower-schemes and composition of management
which are not included in the directive. This is because of the Danish implementation of
Directive 2013/36/EU on Capital Requirements (CRD IV) which have been implemented to
cover almost all financial institution in order to ensure uniform standards to financial groups
which operates in various fields. Since a Crowdfunding platform based on the Lending Model
may conduct activities covered by the Act on Payments such Crowdfunding platforms may be

obligated to comply with the Danish requirements on corporate governance.

Furthermore, the new act proposes to implement the exemption as set out in article 32 of
the PSD2-directive. Consequently, Crowdfunding platforms may only need a limited li-cense
provided that the platform does not exceed the threshold as set out in article 32 of the PSD2-

directive.

3.5 Possible additional regulations

3.5.1 Equity Model

Crowdfunding platforms facilitating the offering of securities or financial instruments as
outlined above in paragraph 3.1.1 will be subject to the Danish Executive Order on Investor
Protection (Executive Order no. 623 of 24 April 2015) and a suitability test will have to be
performed on the investor in question. However, the suitability test is not a requirement, if
the order is execution only. As a consequence of the MiFID II a revised version of the Executive
Order was going out for consultation in March 2017. The revised version of the Executive

Order requires also performance of a suitability test except if the order is execution only.

Furthermore, as all Danish investment firms are subject to the Danish Act on Prevention
of Money Laundering and Financing of Terrorism (Consolidated Act no. 1022 of 13 August
2013) this will also apply in this situation. The Act on Prevention of Money Laundering and
Financing of Terrorism is expected to be replaced by an entirely new Act in June 2017, which

will implement EU’s fourth Anti-Money Laundering Directive.

3.5.2 Donations or Rewards Model

Donation campaigns must be notified to the Danish Fundraising Board and is subjected
to the conditions of the Danish Fundraising Act (Act no. 511 of 26 May 2014). A fee of DKK
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1,000 must be paid to the Danish Fundraising Board in case of notifications and applica-tions,
if the fundraising campaign falls within the scope of the Danish Fundraising Act. Any
Crowdfunding platform that engages in donation-based Crowdfunding is governed by general

regulations under company law. No other requirements are imposed.

The Danish reward-based Crowdfunding is similar to the donation-based model, however,
the two models differ as a potential investor who invests in reward-based Crowdfunding
expects to receive something in return and the transaction is therefore fiscally similar to
selling a product. Companies who apply rewards-based Crowdfunding are obliged to list the
income from such sale in their annual reports together with expenses for production and

similar and thereby special attention is to be paid to corporate taxation and VAT declaration.

4 Regulatory barriers for Crowdfunding crossing borders
4.1 Applicable law

A foreign Crowdfunding platform planning to offer its activities into Denmark on a cross
border basis, have to overcome the same hurdles and barriers that apply to local Crowd-
funding platforms under the existing regulatory framework described above. Thus, if the
platform’s Crowdfunding model constitutes the conduct of a regulated financial activity, the
platform cannot provide such model without obtaining the relevant license or having the

relevant passporting rights.

Before obtaining the relevant license, the Crowdfunding platform must determine to what
extent Danish law is applicable. There are no specific rules, but a few elements provide for
some guidance to this question. Firstly, the Danish licensing requirement is triggered by the
marketing of products or services to persons in Denmark. Secondly, the license requirement
is triggered when an entity is performing or carrying out financial activities in Denmark.
However, the assessment may also include additional elements such as choice of language,

registered office etc.
4.2 Inbound

The question is whether the foreign Crowdfunding platform addresses Danish investors
or if wants to present Danish companies/projects on its platform.
4.2.1 Foreign Crowdfunding platform addresses Danish investors
Danish applicable regulatory law distinguishes between requirements to
*  Crowdfunding platform; and
¢ Company or project seeking funding.
4.2.1.1 Crowdfunding platform

Foreign Crowdfunding platforms intending to address Danish investors must be duly li-
censed. Thus, any platform intending to carry out regulated financial activities or services

must obtain license before commencing such activities. The license required depends on the
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type of activity carried out or service performed. As stated above, Crowdfunding platforms
based on the Lending-model may need to obtain a banking or payment services license. Equity-

based Crowdfunding platforms may be required to obtain investment license.

Crowdfunding platforms from other EU countries are able to conduct financial activities
and services in Denmark pursuant to the EU passport rules, which for the main part have
been implemented into Danish law by way of the Danish Financial Business Act.

A platform which is duly licensed to conduct financial activities in its home state may
passport its right into Denmark. When the Crowdfunding platform has determined that
Danish law is applicable, based on the assessment stated above, the platform must first
properly notify the competent authority in its home member state in order to carry out
activities in Denmark. The cross-bordering Crowdfunding platform may start conducting
services in Denmark, when the Danish FSA has received proper notification from the home
state competent authority. The platform may also choose to carry out activities through a
branch instead. If so, the platform must wait two months after the Danish FSA has received

notification from the supervisory authority of the home country.

Moreover, EU/EAA licensed providers of payment services are able to passport their au-
thorisation into Denmark pursuant to the notification procedures described above. How-ever,
in case the foreign provider is not duly licensed and wants to obtain license from the Danish
FSA, in addition to not exceeding the established thresholds the provider must have its

registered office in Denmark in order to obtain the limited license.

Any entity from an EU-country which is not duly licensed in its home member state is not
able to benefit from the passport regime. Thus, such entities must apply for authorisation

directly with the Danish FSA when the entity offers regulated financial activities.
4.2.1.2 Company / project

Similar to passporting financial activities under the Danish Financial Business Act, the issuer of
a prospectus can passport such prospectus into Denmark. The issuer must advise the home state
competent authority, which will then notify the Danish FSA, by submitting the approved
prospectus, a certificate of approval, and a Danish translation of the summary. The issuer or
arranger should obtain confirmation from the Danish FSA that it has received the documents on
launch date minus three days. The Danish FSA will then one day prior to the launch date confirm
to the competent authority of the home state that all documents required to the issuer to passport
into Denmark have been received.

4.2.2 Crowdfunding platform from another EU country addresses Danish
companies/projects

Danish law distinguishes between requirements to

* The foreign Crowdfunding platform; and
* The company/project intending to be funded on the Crowdfunding platform
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4.2.2.1 Crowdfunding platform

Here, the foreign Crowdfunding platform does not approach Danish investors, but Danish
companies may use the foreign Crowdfunding platform to seek funding. Danish law does not
apply to the platform, provided that (i) the Danish companies or projects make the initial
approach and (i1) the services offered by the foreign Crowdfunding platform are not marketed
or solicited to the Danish market. Since the regulated activities are not carried out in Denmark
and the Crowdfunding platform is not based in Denmark, there are no license requirements

under Danish law.
4.2.2.2 Company / project

Danish prospectus regulation applies when the securities are offered to the public. It is
thus central to the applicability of Danish law whether the securities are offered to the public
of Denmark, as this will trigger the Danish prospectus rules which will then apply to the
Danish company.

4.3 Outbound

In this situation a Danish Crowdfunding platform enters other European markets and

thus addresses foreign investors.
The following distinguishes between

¢ Danish Crowdfunding platform addressing foreign (EU) investors; and

¢ Danish Crowdfunding platform addressing Danish investors and presenting a

company/project from another EU member state on its platform

4.3.1 Danish Crowdfunding platform addresses foreign (EU) investors

Here, only foreign investors with residence outside Denmark are addressed. However,
both the Crowdfunding platform and the company/project are based in Denmark and thus

have a Danish reference.

On the one hand, based on the assumption that marketing and financial activities are

carried out outside Denmark, the Danish licensing requirements are not triggered.

On the other hand though, as the Crowdfunding platform and company/project are based
and established in Denmark, the Danish FSA may come to the conclusion that Danish law is

applicable as the registered office is included in the overall assessment.
4.3.1.1 Crowdfunding platform

As mentioned above, since the Crowdfunding platform is based in Denmark, the Danish
FSA may come to the conclusion that Danish law is applicable. Provided that the Crowd-
funding platform carries out its activities while based in Denmark, the Danish FSA will most
likely come to the conclusion that the Danish licensing requirements are triggered in the

overall assessment.
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Further, Danish Crowdfunding platforms based on the Equity-model or Lending-model
may be subject to the Danish Act on Prevention of Money Laundering and Terrorist Financing
(“The Danish AML Act”) which is an implementation of EU legislation. The bill for a new act
was introduced to the Danish Parliament on 13 October 2016. The act will implement the EU
AMLD4 as close to the wording of the directive.

The Danish AML Act applies to entities with certain financial licenses, including banking,
payment services and investment services. In general, any Crowdfunding platform holding
such license is thus subject to the Danish AML Act.

4.3.1.2 Company / project
In general, Danish law is applicable.

However, in connection with the Danish prospectus regulation, the rules are triggered
when financial instruments are offered to the public in Denmark. It is thus central to the
overall assessment of the application of Danish or foreign law, where the financial

instruments are offered.

4.3.2 Danish Crowdfunding platform addresses foreign companies/projects

Here the Danish Crowdfunding platform approaches Danish investors while representing

foreign companies/projects.
As Danish investors are approached, Danish law is applicable.
4.3.2.1 Crowdfunding platform

As stated above, Danish law is applicable. Hence, the Danish licensing requirements

under the Danish Financial Business Act and other financial regulation are triggered.

Danish Crowdfunding platforms based on the Equity-model or Lending-model may be
subject to the Danish AML as stated above.

4.3.2.2 Company / project

Based on the assumption, that equity or securities of the foreign company may be offered
to the public (Danish investors) through the Danish Crowdfunding platform, Danish

prospectus rules apply.
4.4 Impact of EU regulation

The impact of EU regulations as regards to Danish Crowdfunding platforms and in
relation to the regulatory barriers for crossing borders are described above in paragraph 3

(Current Regulation of Crowdfunding).
4.5 Summary

Before obtaining any relevant license in Denmark, the Crowdfunding platform must

determine whether the Crowdfunding platform is subject to Danish law. This is first and
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foremost triggered by the marketing of products or services to persons in Denmark or when a
Crowdfunding platform carries out financial activities in Denmark. However, as the
assessment may be somewhat difficult in some cases, this may present a barrier for

Crowdfunding platforms when determining which local requirements to comply with.

Crowdfunding platforms from other EU countries are able to conduct financial activities
and services in Denmark pursuant to the EU passporting rules. However, the Equity and
Donations or Rewards Model may be subject to additional specific Danish regulations as
regards to investor protection regulation and certain Danish regulation in respect of certain

donation campaigns.

Danish Crowdfunding platforms that wish to conduct activities in another EU country
must notify the Danish FSA in accordance with the EU passporting rules. Further, the Danish
Crowdfunding platform may also be subject to Danish law.

5 Lessons learned from Danish regulation for a possible harmonised
European Crowdfunding regulation

The focus on Crowdfunding in Denmark is relatively new in a legal perspective. This
explains the lack of specific regulation of Crowdfunding. Accordingly, lessons learned from
Danish regulation in respect of possible harmonised European Crowdfunding regulation are
fairly limited.

6 Conclusion

Crowdfunding has experienced rapid growth in Denmark during the last few years with
the lending-based and the reward-based models being the most common used models.
However, the focus on Crowdfunding is relatively new in Denmark. There is no specific
regulation aimed at Crowdfunding or Crowdfunding platforms in Denmark and Crowd-
funding businesses have to operate within the existing regulatory framework. The report
published in May 2015 by the Danish Ministry of Industry, Business and Financial Affairs
provides an overview of the regulation that entities must consider subject to their choice of

Crowdfunding model.

EU Crowdfunding platforms wishing to operate in Denmark must consider if their
business model requires any licenses that also applies to platforms established in Denmark.

Conduct of financial regulated activities in Denmark, triggers the license requirement.

If the platform is duly licensed in its home state the platform can passport its rights into
Denmark. However, the platform must first properly notify the home state competent
authority, which will then notify the Danish FSA.

A Danish platform wishing to passport its rights out of Denmark may use a similar
procedure, but properly notifying the Danish FSA instead.
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7 Summary - Crowdfunding regulation

Country Denmark

Summary

Recent * Danish Growth Fund and the Danish Crowdfunding Association

developments published a report regarding the Danish Crowdfunding market in 2016.

in According to the report, Crowdfunding has experienced a rapid growth

Crowdfunding over the last few years, with reward-based and lending based

regulation Crowdfunding being the most popular in Denmark. Further, the very
first Danish equity-based Crowdfunding platform has recently been
launched.

Current / planned Crowdfunding regulation

General e If a Crowdfunding platform facilitates offering of securities or

regulation investment products the operator of the platform renders financial
services, which is subject to a licensing requirement

* Donations or Rewards Model does not involve any form of financial
investment or financial return and therefore is not within the scope of
the Danish financial regulation but only subject to additional
regulation.

* The Danish Ministry for Industry, Business and Financial Affairs
recently announced that the Danish government intends to make it
easier for fintech companies to be established in Denmark. The aim is
to create a fintech lab within the Danish FSA, which will make it easier
for digital start-ups to navigate within the financial regulation.

Prospectus * Prospectus requirement for offering of securities or investment
requirement products.

e Threshold: EUR 1,000,000 per issuer within 12 months.

AIFMD- * Crowdfunding platform may qualify as an AIF and be subject to the
regulation Danish ATFM Act.

* The persons administering the AIF — platform may qualify as Fund
Managers of the AIF.

Payment e Transfer of funds through an operator may constitute money
service remittance service.
regulation * Requires Danish FSA’s authorisation.

* A Dbill for a new act has been introduced to the Danish Parliament to
implement PSD2-directive.

Consumer If consumer borrowers are permitted on a platform and Crowd-funding
credit offered is based on the Lending Model there are requirements to the loan
regulation agreement pursuant to the Danish Act on Credit Agreements.
Further e The Danish Act on Measures to Prevent Money Laundering and
possible Financing of Terrorism
requirements * Danish Marketing Practices Act

¢ Danish Investment Associations, etc. Act.

* Danish Act on Credit Agreements.

D0e0
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* Danish Tax Rules
* Danish Fundraising Act.

Regulatory barriers

Inbound * Crowdfunding platforms must determine whether Danish law is
applicable. This is first and foremost triggered by the marketing of
products or services to persons in Denmark or when a Crowdfunding
platform carries out financial activities in Denmark.

e A foreign Crowdfunding platform planning to offer its activities into

Denmark on a cross border basis, have to overcome the same hurdles
and barriers that applies to local Crowdfunding platforms

Outbound Danish Crowdfunding platforms planning to commence cross-border

activities in another EU country must hold an equivalent license and
receive notification from the Danish FSA before starting its activities.

Impact of EU regulation

Prospectus
regulations

See section 3 “Current regulation of Crowdfunding”

AIFM-Directive | goo section 3 “Current regulation of Crowdfunding”

MiFID / MiFID

I See section 3 “Current regulation of Crowdfunding”

PSD/PSD II See section 3 “Current regulation of Crowdfunding”
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Estonia

1 Recent developments in the market of Crowdfunding in Estonia

During the last years there were the following significant developments in Estonia

regarding Crowdfunding:

1.1 The Equity Model (individuals make investments in return for a share in

the profits or revenue generated by the company/project)

Based on our research and analysis there are two operating Crowdfunding platforms based

on the Equity Model in Estonia.

One platform enables investors to back companies while receiving equity in return. There
are few successful campaigns rising funds from about EUR 20,000 to EUR 100,000 have been

completed during the last years.

The second platform enables investors to invest in start-up syndicate loans receiving
tokens from the syndicate which are tradable on the same platform. It means that investors
can trade with their tokens and decide whether to increase or decrease their investments on
daily basis. Over EUR 2,300,000 have been raised from investors so far. This platform is a
mixed platform operating both based on the Equity model and Lending Model.

As of today the Estonian Equity Model Crowdfunding market to date has a very limited

size compared to the overall Crowdfunding market in Estonia.

1.2 The Lending Model (individuals lend money to a company or project in

return for repayment of the loan and interest on their investment)

There are several peer-to-peer lending platforms in Estonia where the individuals and
businesses can invest and borrow money according to the terms (e.g. investment rate, interest,

etc.) they agree on.

As far as we are aware there are at least two operating platforms that focus on investing
in real estate. Such platforms provide the possibility to give variable interest (the interest of
which depends on the return of the real estate investment project) loans for the financing in

real estate projects.

The activity of the platforms is loan brokerage and loan handling. The platforms control
and analyse to a certain extent borrowers’ loan history, payment defaults, financial status and
/ or bank account statements. In case of platforms enabling the lending to finance real estate
projects the platform may also do a pre-assessment of the real estate investment projects for
which the loan is applied. The platforms enable the meeting of lending and borrowing interests

and mediate payments between lenders and borrowers.

There are also two new platforms which provide companies to sell their receivable invoices

at the auction to investors with the highest bid. By investing in these invoices investors will
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obtain new short-term investment instruments. The platforms select the companies which can
sell its invoices to investors. These platforms are mediating factoring services as bank with

the difference that invoices are sold at the auction to individual investors.

Overall peer to peer lending is very popular in Estonia. The market volume in 2015 was
approximately EUR 17,000,000 with almost 17 000 active investors involved in investing in
Crowdfunding platforms. We do not have yet the numbers for 2016 but it is expected to

increase substantially.

1.3 The Donations or Rewards Model (individuals provide money to a

company or project for benevolent reasons or for a non-monetary reward)

The Donations or Rewards Model is currently used by three platforms to finance creative
projects (including design, music, art, film & photo, theatre, sport). No financial investment
or return is involved. Investors fund projects or companies and get no return at all or a non-
monetary reward (e.g. tickets, books, thank you notes in publications etc.). In many cases

these rewards are of a symbolic value only.
1.4 Real Estate Crowdfunding / Renewable Crowdfunding

A Crowdfunding platform does not raise capital from investors for its own business.
Moreover, the platform does not manage the underlying investment but merely arranges

investments into projects or companies or intermediates loans between natural persons.

Currently there are two main Crowdfunding platforms who presenting real estate projects.
According to information available to public these two platforms have raised over EUR
35,000,000 combined. In 2016 the highest Real Estate Crowdfunding project raised EUR
1,500,000 within only three days which clearly indicates that investors have great trust in

Real Estate Crowdfunding projects in Estonia.

The Renewable Crowdfunding is not so popular in Estonia. As far we are aware there have
been only one project raising funds for bio-methane plant constructions. The project raised

EUR 200,000 from 265 investors as a loan for two year within 15% annual interest rate.
1.5 International approach

There are few foreign Crowdfunding platforms from other European countries (mainly
from Baltics) which are trying to enter or already operate in the Estonian market. As a result
of a market size there is no indications at the moment that any US/Canadian or other
European platform would be interested in enter and provide its services in the Estonian

market.

2 Recent developments regarding Crowdfunding regulation in Estonia

Creditors and Credit Intermediaries Act (krediidiandjate ja vahendajate seadus) came into
force in March 2015 and it imposes a licence obligation on creditors and credit intermediaries.

This act applies to those Crowdfunding platforms which are providing or intermediating
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credits to consumers. They have an obligation to obtain a licence from the Estonian Financial
Supervision Authority and comply with the requirements set out in the Creditors and Credit

Intermediaries Act.

There have been no developments regarding Crowdfunding regulation directly by any

other new legislation.

However, Finance Estonia, a public-private cluster organisation in Estonia gathering
companies from financial sector, has created together with market participants a non-binding
Best Practice for the Crowdfunding industry (hereinafter the “Best Practice”) in order to
provide the code of conduct to all the internet-based Crowdfunding platforms in Estonia that
have joined the Bes Practice at hand. The compliance with the Best Practice does not exempt
a Crowdfunding platform provider from following the requirements provided by law. The Best
Practice operates based on the principle of ,comply or explain“, which means that a
Crowdfunding platform provider shall notify the public on its website of whether the Best
Practice principles are being complied with or not. In case a Crowdfunding platform provider
that has joined the Best Practice does not follow a principle provided for in the Best Practice,
the platform provider shall explain on its website, which principles are not being followed and

why. As the Best Practice is not a binding regulation, it will not be discussed below.

Moreover, the Estonian Financial Supervision Authority has also drafted a draft law to
regulate Crowdfunding platforms. Their aim with this draft is to regulate all platforms
providing for financial gain, i.e. to exclude non-profit platforms. As this initiative has not

developed into an act yet, this will not be discussed below under Section 3.

3 Current Regulation of Crowdfunding in Estonia

3.1 Licence under the Estonian Securities Market Act (vddrtpaberituru

seadus) and Credit Institutions Act (krediidiasutuste seadus)

3.1.1 Equity Model

Investment services and activities include, inter alia, reception and transmission of orders
related to securities, execution of orders related to securities in the name of or for the account
of the client and organising an offer or issue of securities. Activity licences are required if such

services are provided on professional basis as a permanent activity.

Securities are, inter alia, (a) shares in public limited companies (akisiaselts) and other
transferable securities equivalent to such shares; (b) bonds or other forms of securitised debt;
(c) investment fund units; or (d) any other securities giving the right to acquire or sell any
such transferable securities or the price of which is determined by reference to transferable

securities, currencies, interest rates or yields, commodities or other indices or measures.

It is worth noticing that shares in Estonian private limited companies (osaiihing) are often
not transferable securities due to the pre-emptive right of other shareholders under the

Commercial Code (driseadustik).
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In summary, where an online Crowdfunding platform facilitates the offering of transfer-
able securities, or its operator acts as a securities broker, most likely, the operator of the
platform will be deemed to provide investment services within the meaning of the Securities
Market Act and therefore will require an investment firm licence by the Estonian Financial

Supervision Authority.

However, as mentioned above, the licencing requirements only apply if services are
provided in relation to transferable securities. Therefore, if the equity model entails offering
or brokerage of securities which are not transferable (e.g. shares in private limited companies
where the pre-emptive right of other shareholders exists) or facilitating the formation of
limited partnerships (usaldusiihing) or the joining of additional partners into such limited
partnerships, such activities do not constitute provision of investment services. Therefore, no

licencing requirement under the Securities Market Act would apply.

None of the Crowdfunding platform based on Equity model existing currently in Estonia

has a licence under the Securities Market Act.

3.1.2 Lending Model

Depending on the detailed structure of how the Lending Model is used, loans issued using
the Lending Model are generally not considered as transferable securities and their offering
or brokering would therefore not qualify as provision of investment services under the
Securities Market Act.

Pursuant to the Credit Institutions Act, a company intending to receive cash deposits or
other repayable funds from the public in any other manner and to grant loans for its own
account and provide other financing, is a credit institution. The right to receive money from
the public for the purposes of depositing is the exclusive right of the credit institution. In order
to exercise this right the credit institution must hold a corresponding authorisation granted
by the EFSA.

In Estonia, the Lending Model is based on loans between individuals and companies or
individuals and is represented by private limited companies providing lending brokerage.
Under Estonian models, the companies operating the platforms do not grant loans on their
own account. Instead, they provide relevant information between potential borrowers and

lenders. The whole process of investing and lending is under platform clients’ own control.

Normally, the operators of platforms using the Lending Model receive money from
lenders/borrowers, to pay the money on to, respectively, the borrowers as disbursement of the

loan or the lenders as repayment of loan or interest.

However, in case a lending and borrowing interest do not meet, it may happen that the
person who wanted to lend money may demand repayment of the funds from the plat-form
operator, which may be deemed receipt of repayable funds from the public on part of the
operator. On the other hand, the sums transferred to the operator are repaid only under
exceptional circumstances and the repayment of sums is not the essence of the business.
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Therefore, we would conclude that the risk that such platform operators are considered to

receive money from the public for the purposes of depositing is not great.

Consequently, these broking companies are not credit institutions within the meaning of
the Credit Institutions Act and do not require a licence for operation. However, if a company
wishes to use the Lending Model in Estonia by gathering money from lenders and borrowing

it on its own account, such activity would most probably require a credit institution licence.

3.1.3 Donations or Rewards Model

Depending on the detailed structure it could be stated that these kinds of investments do

not qualify as investment services as they do not relate to securities.

Also, as the money is donated rather than lent, such activity should not require a banking
licence. In case the platform operator, under certain circumstances, repays the money donated
to the donator, the analysis of whether such activity would constitute receipt of repayable
funds from the public above would equally apply here. Similarly to the above analysis, in our

opinion, it should not be deemed as receipt of repayable funds from the public.

3.2 Licence under Creditors and Credit Intermediaries Act

3.2.1 Equity Model

Crowdfunding platforms operating under the Equity model do not engage in crediting nor
credit intermediating, thus, such platforms are not obliged to obtain a licence under the

Creditors and Credit Intermediaries Act.

3.2.2 Lending Model

Since March 2016, in order to operate as a creditor in Estonia, a licence must be held. In
order to operate as a credit intermediary, a legal or natural person shall hold a licence. For
the purposes of Creditors and Credit Intermediaries Act, granting of credit means also the
postponement of a due date for a charge, leasing or any other similar financial accommodation,
including the entry into credit agreements and performance of acts needed for this purpose in

the person’s own name and on the person’s own account. Intermediation of credit means:

* intermediating the granting of credit or indicating the possibility to enter into a
credit agreement to a consumer for a charge;

e assisting consumers in acts preliminary to entering into a credit agreement or in
entering into the agreement and any other activities related thereto which have

not been specified in clause 1) of this section;

* in the interests of and for the benefit of the creditor, negotiating or entering into
agreements on behalf and on the account of the creditor independently and on a

permanent basis.

Thus, when a Crowdfunding platform grants credit to consumers or intermediates

granting of credit, it should obtain a licence under Creditors and Credit Intermediaries Act.
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Currently 4 platforms have obtained a licence as credit intermediaries and at least 2 platforms

have obtained a licence as creditor.

There is also one exception from licence obligations that can be exercised by a creditor or
a credit intermediary whose parent company is a credit institution founded in a state which
is a contracting party to the EEA Agreement and the creditor or the credit intermediary is a
company controlled, within the meaning of article 10 of the Securities Market Act, by such
credit institution and the creditor or the credit intermediary is subject to the consolidated
supervision of the Financial Supervision Authority or the financial supervision authority of
another EEA country. In such case the Crowdfunding platform does not need to obtain a
licence, it is nevertheless obliged to follow certain rules and obligations from the Creditors and

Credit Intermediaries Act.

3.2.3 Donations or Rewards Model

Such companies do not engage in granting of loans, thus, such Crowdfunding Platforms

would not require a licence.
3.3 Prospectus requirements

If securities (including tradable shares and/or bonds) are publicly offered to investors, the
company issuing the securities has to publish a prospectus. The prospectus can be published
only after the EFSA approves it. Where securities are publicly offered through a Crowdfunding
platform, the operator of the Crowdfunding platform should ensure that the securities are
publicly offered through the Crowdfunding platform only after the prospectus is published.

Requirements for the preparation, submission and approval of the prospectus and ex-
emptions from the requirement to publish the prospectus are established by the Securities
Market Act. In contrast to several other countries, where the prospectus requirement does not
apply to the offering of securities with a value of EUR 5 million or less within a one-year
period, in Estonia specific requirements towards the prospectuses in such offerings are
established by a regulation of the Minister of Finance (Nouded vddripaberite avaliku
pakkumise, kauplemis- ja noteerimisprospektile) instead of the Prospectus Regulation
(Commission Regulation (EC) No 809/2004). Therefore, publicly offering securities using a
Crowdfunding platform in Estonia is likely to require publication of a prospectus, subject to

certain exemptions.

The prospectus is not required if securities are not offered publicly. An offer of securities

is not deemed to be public in the case of:

e an offer of securities address